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( | E.(2)(b) Service by publication shall be proved by the affidavit of the
owner, editor, publisher, manager or advertising manager of the newspaper or the
principal clerk of any of them, or the printer or foreman of such newspaper,

showing the same and shall be in substantially the following form:

Affidavit of Publication

State of Oregon, )
) ss
County of )
I, , being first duly swormn, depose and say that I am the owner, editor,

publisher, manager, advertising manager, principal clerk of the R

printer or his foreman of the , a newspaper of general circulation, as
defined by ORS 193.010 and 193.020; published at in the aforesaid
- comty and state; that the ., a printed copy of which is hereto amexed,
i)‘ was published in the entire issue of said newspaper for __ successive and
C consecutive weeks in the following issues (here set forth dates of issues in which
the same was published).

Subscribed and swormn to before me this day of , 19

Hotary Public of Oregon.

My commission expires
day of , 19

E.(2)(c) In any case proof may be made by written admission of the defendant.

E.(2)(d) The affidavit of service may be made and certified by a notary
public, or other official authorized to administer oaths and acting as such by
autnority of the United States, or any state or territory of the United States,

or tne District of Columbia, and his official seal, if he has one, shall be
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affixed to the affidavit. The signature of sucn notary or other official, when
so attested by the affixing of his official seal, if he has one, shall be prima
facie evidence of his authority to meke and certify such affidavit.

E.(3) Failure to retum the summons or make or file proof of service
shall not affect the validity of the service.

F. Mamer of service. (1) Unless otherwise specified, the methods of

service of summons provided in this section shall be used for service of summons
either within or without this state.

F.(2) For personal service, the person serving the summons shall deliver
a certified copy of the summons and a certified copy of the complaint to the
person to be served. For service by mail under paragraph (d) of subsection (3)
of this section or subsection (4) of this section or mailing of summons and

complaint as otherwise required or allowed by this Rule, the plaintiff shall mail

- a certified copy of the summons and a certified copy of the complaint to the person

to be served by certified or registered mail, return receipt requested, with
instructions to deliver to the addressee only. Service by mail shall be complete
when the registered or certified mail is delivered and the return receipt signed
or when acceptance is refused.

F.(3) Except vhen service by publication is available pursuant to section
G. of this Rule for service pursuant to subsections (4) and (3) of this section,
sexrvice of summons shall be as follows:

R (3)(a) Except as provided in paragraphs (b) and (c) of this subsection,
upon a natural person:

F.(3)(a)(1) By personally serving the defendant; or,

F.(3)(a)(ii) 1If with reasonable diligence the defendant carmot be served under
subparagraph (i) of this pa:cagréﬂ'x, then by personal service upon any person over 14
years of age residing in the dwelling house or usual place of abode of defendant,
or if defendant maintains a regular place of business or office, by leaving a copy

of the summons and complaint at such place of business or office, with the person
who is apparently in charge.
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Where service under this subparagraph is made on one other than the defendant,

the plaintiff shall cause to be mailed a copy of the sumons and complaint to the
defendant at his dwelling house or usual place of abode, together with a statement
of the date, time and place at which service was made; or,

F.(3)(a)(iii) In any case, by serving the summns in a mammer specified
in this Rule or by any other rule or statute on the defendant or upon an agent
authorized by appointment or law to accept service of summons for the defendant.

F.(3)(b) Upon a minor under the age of 14 years, by service in the mammer
specified in paragraph (a) of this subsection upon such minor, and also upon his
father, mother, conservator of his estate or guardian, or if there be none, then
upon any person having the care or control of the minor or with whom such minor
resides or in whose service such minor is employed or upon a guardian ad litem
appointed pursuant to Rule V. (1)(b).

F.(3)(c) Upon an incapacitated person, by service in the marmer specified
in paragrapn (a) of this subsection upon such person and also upon the conservator
of such person's estate or guardian, or if there be none, won a guardian ad litem
appointed pursuant to Rule V. (2)(b).

F.(3)(d) Upon a domestic or foreign corporation, limited partmership or
otner unincorporated association which is subject to suit under a common name:

F.(3)(d (1) By personal service upon a registered agent, officer, director,
general partner, or managing agent of the corporation, limited partmership or
association. In lieu of delivery of a copy of summons and complaint to the reg-
istered agent, officer, general partner or managing agent, such copies may be left
at tne office of such registered agent, officer, general partner or managing agent,
with the person who is apparently in charge of the office.

F.(3)(d)(ii) If no registered agent, officer, director, general partner, or

managing agent resides in this state or can be found in this state, then plaintiff
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may serve such person by mail. Service by meil under this subparagraph shall be
fully effective service and permit the entry of a default judgment if defendant
fails to appear.

F.(3)(d)(dii) 1If by reasonable diligence, the defendant camot be served
pursuant to subparagraphs (1) and (ii) of this paragraph, then by personal service
upon any person over the age of 14 years vwho resides at the dwelling house or usual
place of abode of any person identified in subparagraph (i) of this paragraph, or
by personal service on any clerk or agent of the corporation, limited partnership
or association who may be found in the state. Where service is made by leaving a
copy of the sumons and complaint at the dwelling house or usual place of abode
of persons identified in subparagraph' (1) of this paragraph, the plaintiff shall
immediately cause a copy of the summons and complaint to be mailed to the person to
whom the summons is directed, at his dwelling nouse or usual place of abode,
together with a statement of the date, time and place at which service was made.

F.(3)(d ({v) In any case, by serving the sumons in a mamer specified in
this Rule or by any other rule or statute upon the defendant or an agent authorized
by appointment or law to accept service of sumons for the defendant.

F.(3)(e) Upon a partnership or wnincorporated association not subject to
suit under a common name, relating to partnership or association activities, by
personal service individually upon each partner known to the plaintiff, in any
marmer prescribed in paragraphs (a), (b) or (c) of this subsection. If less than
all of the partners are served, the plaintiff may proceed against those partners
served and against the partnership and a judgment rendered under such circumstances
is a binding adjudication against all partmership members as to partnership assets
anywhere. A ‘

F.(3)(f) Upon the 'State, 'by personal service upon the Attormey General or
by leaving a copy of the summns and complaint at the Attomey General's office

with a deputy, assistant or clerk. Service wpon the Adult and Family Services
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Division shall be by personal service upon the administrator of the Family Services
Division or by leaving a copy of the summons and complaint at the office of such
administrator with the person apparently in chargé .

F.(3)(2) Upon any cowmty, incorporated city, school district, or other public
corporation, commission or board, by personal service wpon an officer, director,
managing agent, clerk or secretary thereof. In lieu of delivery of the copy of
the sumons and complaint personally to such officer, director, managing agent, clerk
or secretary, such copies may be left in the office of such officer, director, nmw.aglng
agent, clerk, or secretary with the person who is apparently in charge of the office.
When a county is a party to an action, in addition to the service of summons specified
above, an additional copy of the summons and complaint shall also be served upon the
District Attorey of the county in the same mammer as required for service upon the
county clerk.

F.(4) In lieu of service provided above, service won any defendant of the
class referred to in paragraphs (a) and (d) of subsection (3) may be made by mail,
but such ‘'service shall not permit entry of a judgment by default. If the defendant

/served fails to appear, supplemental service shall be made as provided in para-

graphs (a) and (d) of subsection (3) of this Rule.

T F. (5) Vhen service is to be effected upon aparty in a foreign cowntry,
it is also sufficient if service of sumons is made in the mammer prescribed by the
law of the foreign country for service in that country in its courts of general
jurisdiction, or as directed by the foreign authority in response to letters
rogatory, or as directed by order of the court, provided, however, that in all
cases such service shall be reasonably calculated to give actual notice.

G. Publication. (1) 9n motion upon a showing by affidavit that service

 camot with due diligence be made by another method descrlbed in subsection

(3) of section F. of this Rule, the court may order service by publication.
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G.(2) In addition to the contents of a summons as described in section C.
of this Rule, a published summons shall also contain a summary statement of the
object of the complaint and the demand for relief, and the notice required in
section C.(2) shall state: '‘This paper must be given to the court within 45
days of the date of first publication specified herein along with the required
filing fee." The published summons shall also contain the date of the first
publication of the summons.

G.(3) An order for publication shall direct publication to be made in a
newspaper of general circulation in the county where the action is commenced,
or if there is no such newspaper, then in a newspaper to be designated as most
likely to give notice to the person to be served. Such publication to be not less
than once a week for four consecutive weeks.

G.(4) 1If service by publication is ordered and defendant's post office
address is known or can with reasonable diligence be ascertained, the plaintiff
shall mail a copy of the summons and complaint to the defendant. When the address

of any defendant is not known or camot be ascertained won diligent inquiry, a

E/copy of the sumons and complaint shall be mailed to the defendant at his last

known address. If plaintiff does not know and camnot ascertain, upon diligent
inquiry, the present and last known address of the defendant, mailing a copy of the
sumons and conplaint is not required.

G.(5) If service cammot with due diligence be made by another method
described in subsection (3) of section F'. of this Rule because defendants are
unknown heirs or persons ‘;/ as described in sections (9) and (10 ) of Rule I, the
action shall proceed against such wnknown heirs or persons in the same mammer as
against named defendants served by publication and with like effect, and any such
unknown heirs or persons ﬁaho havé or claim any rig%t, estate, lien or interest in
the real property in controversy, at the time of the commencement of the action and

served by publication, shall be bound and concluded by the judgment in the action,
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if the same is in the favor of the plaintiff, as effectively as if the action
was brought against such defendants by name.

G.(6) A defendant against whom publication is ordered or his represent-
atives may, upon good cause shown and upon such terms as may be proper, be
allowed to defend after judgment and within one year after entry of judgment.
If the defense is successful, or the judgment or any part thereof has been
collected or otherwise enforced, restitution may be ordered by the court,
but the title to property sold upon execution issued on such judgment, to
a purchaser in good faith, shall not be affected thereby.

| G. (_7) Service shall be complete at the date of the last publication.

...................

H. ' Disregard of error; actual notice. Failure to strictly comply

with the provisions of this Rule relating to the form of summons, issuance
of summns, the person who may serve summons, and the marmer of service of
sutmons shall not affect the validity of service of sumons or the existence
of jurisdiction over the person, if the court determines that the defendant
received actual notice of the substance and pendency of the action. The
court may allow amendment to a summons or proof of summons and shall dis-
regard any error in service of sumons that does not materially prejudice
the substantive rights of the party against whom summons was issued..

I. Telegraphic transmission. A summons and complaint may be trans-

mitted by telegraph as provided in Rule 5 E.
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COMMENT TO RULE 4

A. This section does not appear in the Oregon law or in the federal
rules but was added to clarify the situation when summons is being used to join
a party to respond to a counterclaim and an answer pursuant to ORS 13.180.

B. This is ORS 15.020. The Rule retains the practice of having summons
issued by the plaintiff or plaintiff's attomey. Because the summons is issued by
a party rather than a court, it is teclmically not process, and this Rule deals only
with service of summons. Process is presentlycovered in ORS Chapter 16 and the
references to it are incorporated in Rule 5 which follows. A subpoena is also not
process and is covered by Rule 500. See 6 Or. 72 (1876). ORS 15.070 provides that
if a defendant is not found, the plaintiff may issue another sumons. This probably
was necessary prior to 1977 when the summons had to be returned in 60 days, but at
the present time the summons does not expire, and therefore no alias summons would
be required.

C. This section is the same as ORS 15.040 (l) and (2) with some reorganlza-
tion and language clarification. The language requiring an appearance and "'answer"'
was changed to appear and ''defend." The section continues the requirement of the
notices presently specified in ORS 15.040(2) and ORS 15.220 (2) with reference to
proof of service eliminated (see Rule 6). The reference to K.(4) is the joinder
to respond to a counterclaim rule of ORS 13.080. Special notice is required because
the proper response is a reply rather than an answer, as specified in the normal
notice. ORS 15.220 deals only with the attorney s fee counterclaim wunder 18.180(2)
but seems seems to require no special notice for 13.180 (1). The Rule covers both.

Under subsection (3) of the section, a sumons may be signed by the plain-
tiff or resident attorney. ORS 15.040 allows only resident plaintffs to sign
sumons. This would literally force a non-resident plaintiff to retain an attorney
and seems unfair and discriminatory. The requirement that the attorney be a res:.dent
was retained.

Subsection (4) includes all of the time requirements for response as fol-
lows: ' '

(a) This is ORS 15.040 (3) with language changed to indicate that it does
not cover personal service outside the state.

(b) This is ORS 15.110 (3). Four weeks was changed to 30. days. It mekes
more sense to describe all the time periods in the same wit. ORS 15.110 3
provides 6 weeks for service outside the United States. This Rule simply provides
30 days for any service outside the state.

(c) This modifies the existing time to respond wnder ORS 15.140, which
gives the defendant until the last date of publication (four weeks) to respond.
The problem with this is that theoretically a defendant might not see the published
notice wntil the last publication and have no time to respond. See 43 Or. 513
(1903). This Rule gives the defendant an additional 15 days'from the last date of
publication.
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D. This section replaces ORS 15.060 (1) and (2). There seems to be no
reason to specify the sheriff specifically as a person to serve. The sheriff would
be a competent person over the age of 18. This also takes care of the question of
who serves the sheriff when the sheriff is a party. There used to be a provision
for service by the coroner under ORS 207.010, but this was repealed with the
coroner's statute. Under this Rule, some other person would have to serve the
summons because the sheriff would be a party. The return specified below is
different when the sumons is served by the sheiff ut other than that, ORS 206.030
makes serving a sumons part of the duties of the sheriff, and no particular
reference seems necessary in this Rule.

This Rule also differs from the statute ing

(a) Allowing an attorney for a party to serve the summons. Given the
ethical restrictions on attorneys, it seems useless to eliminate them from
serving a summpons, especially when they are entitled to serve subpoenas.

(b) Covering out-of-state service and in-state service.
(c) Making clear who is a party when the defendant is a corporation.

The compensation provions in the last two sentences are identical to
ORS 15,060 (3) with a slight wording change to clarify out-of-state service.
The last sentence perhaps more properly belongs under the fees rule but was -
left in this Rule for the present.

E. (1) This contains the substance of ORS 15.060 (2). The last sentence
of the existing statute was eliminated as it relates to the repealed 60-day return

requirement.

(2) This contains the return and proof of service provisions of 15.160 .
which incorporates 15.110. The existing difference between the sheriff's certi-
ficate and affidavit of another person to prove service is retained. The
content requirements of the existing statutes are slightly expanded. Since the
manner of service provision makes substituted service available only when personal
service cannot be effected, the proof of service is required to show due diligence
when substituted service is used.

The return for a publication is similar to that of ORS 15.160 (2) except the
nurber of people who can make the affidavit is increased slightly. The writtten
admission possibility is preserved exactly as it exists in the existing statutes.
The language relating to who may notarize the affidavit comes from ORS 15.110.

ORS 45.120, which provides that an affidavit may be used to prove service, is
unnecessary and should be eliminated.

Subsection (3) is probably the most imprtant change in this provision.
Under the existing law, a defect in the return is jurisdictional. See State ex
rel School District #56 vs. Kleckner, 116 Or. 371 (1925). There seems to be no
reasonable basis for invalidating a perfectly good service because a mistake is
made in the return. The language is taken from the Wisconsin statutes.
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F. and G. These sections should be considered together and are the
most important in this Rule. Generally, they were drafted with several
general objectives in mind:

(a) That the method of service specified be as simple and inexpensive
as possible while guaranteeing maximmm actual notice to a defendant con-
sistent with masxdmm flexibility to a plaintiff to effectuate service.

(b) To avoid any distinction between in-state and out-of-state service.
This Rule does not cover those circumstances which make a defendant amenable
to the court's authority. The amenability rule will provide that a defend-
ant who is served within the state or where substituted service may be effectua-
ted within the state is amenable to the court's authority, and in this sense
it makes a difference whether service is in-state or out-of-state. Other than
that, with a few exceptions specifically covered in the Rule (for example,
corporations), there seems no particular reason to specify different methods
for in-state or out-of-state service. The key question is the same in both
cases, whether the service is being effectuated in a way that will maximize
notice. It should be noted that one of the nost important aspects of this is
that it makes substituted service available out-of-state as well as in-state vhere
a defendant cammot otherwise be found.

(c) To eliminate service of process on any state official such as the
Corporation Commissioner, Insurance Commissioner or the Secretary of State.
Such services on state officials are wasteful, burdensome on the state officials
involved, and conceptually not required wmnder our present ideas of jurisdiction.
Formerly, it was thought conceptually necessary that some service be effectuated
within the boundaries of the state. Under the Intemational Shoe case and the
present long arm statutes, no such in-state service is required. The Rule
totally eliminates any service on state officials. Thus, the entire nonresident
motor wehicle statute and all of the foreign and domestic corporation service rules
are eliminated.

(2) This specifies the mode of effectuating service and is that of the
existing statute, ORS 15.080. The mailing provisions would relate to service of
process by mail for a corporation: where mo one may be found in the state,
mailings required supplementary to substituted service, and the alternative
of service of process by mail which would not allow a default judgment. The
language describing service by mail comes from the Michigan rules.

(3) This subsection brings together all methods of service of process
presently specified in the Oregon statutes,

(a) The order of preference for service of process of individuals would be,
first, personal service, whenever that can be accomplished, either within or
without the state, and then substituted service if personal service is impossible.
The provision relating to substituted service was changed from ''usual place of
abode" to "dwelling house or usual place of abode." This added language comes
from the federal rules and would liberalize the use of substituted service. Usual

‘place of abode has been restrictively interpreted in Oregon. See Thoenes v. Tatro,

Or. (1974). In any case, if there is a legally appointed or specially
appointed agent for an individual for receiving service of process, this would be
an alternative.
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(b) and (c) These two sections incorporate the existing provisions for
service of minors and incapacitated persons from ORS 15.080 (4) and (5). In
both cases the possibility of having the plaintiff seek appointment of a
guardian ad litem under Rule V. was added to this Rule.

(d) This was one of the most difficult rules to draft. The present
law for in-state service of process of ORS 15.080 (1) is basically retained
but now applies to both service within or without the state. Personal service
is the preferred method of service but if a domestic or foreign corporation
does not have a registered agent or any other officer, etc., within the state,
then the plaintiff is given a second altemative of service of process by
mail. This special service of process by mail was added because under the
existing law, in most cases, the statutes specify service upon some state
official and the net result is that process is mailed to the defendant anyway .
Eliminating the intermediate step of service on the state official, we retain
the same type of notice by specifying service of process by mail. The service
of process by mail could be eliminated and the same scheme followed as for

" individuals, but this would perhaps change the existing pattems of service

and put burden on plaintiffs to make out-of-state service on domestic and
foreign corporations without in-state agents. The third level of preference
in service as specified in the Rule is either serving a registered agent,
officer, etc., by substituted service, within or without the state, or by
serving any agent that can be found within the state. This again differs
slightly from the existing system; at the present time, substituted service
can only be used against an agent within the state, but it can be used against
any agent, not just a registered agent or an officer, provided service is made
within the county. (The existing statute under ORS 15.180 (1) is very confusing
because it seems to limit some types of service to within the county which is
inconsistent with the rest of the statute). This subsection of the Rule also
provides that process may be left at the office of a registered agent or
officer,. etc. Again, the alternative of service upon an appointive agent is
preserved. ‘

Note that the Rule applies to limited partnerships and any other business
entity that may be sued uwnder a common name. Existing ORS 15.180 (2) refers to limi-
ted partnerships and is virtually identical to 15.180 (1) relating to corpora-
tions. There seems to be no provision for any other business entity suitable under
a common name in Chapter 15. ORS 62.155 requires cooperatives to appoint a
registered agent. :

(e) At the present time, there is no statute specifically covering service
of process on partnerships. A partnership is not suable as an entity, and each
person must be served individually. Under ORS 15.100, however, persons jointly
ligble an a contract can be served individually with only some joint obligors
served and any judgment is effectiwve against the _Jomt assets for non-served parties.
In other words, the parnmrsh_lp assets are subject to judgment if a claim is con-
tractual, which is a Jomt obligation, but not for any other claim against the
parmersh:.p, which is joint and several. See ORS 68.250 - 270. This Rule expands

the existing situation. It does not mske the partnership suable as an entity, but it
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does meke the partnership subject to a bind judgment as to partnership assets
where only part of the partners are served, vhether ar not the claim is contrac-
tual in nature, providing the claim is related to partnership activities.

.The language of ORS 15.100, relating to persons jointly liable, has not
been retained in this Rule. That statute is part of the original Deady Code
and was passed to reverse the cammon law rule that plaintiff had to proceed
against all joint obligors or none. In that sense, ORS 15.100 (1) (a) and (b)
are joinder rules; sort of a special indispensable party rule. That aspect
would now be covered by Rule O, relating to indispensable parties, and the
necessity of joinder or non-joinder, and proceeding against parties to a contract,
would be determined under the factors specified in that rule, rather than any
reference to joint or joint and several acbligations.

ORS 15.100 (1) (a), however, goes beyond joinder and seems to make joint
obligors agents for each other to receive process, at least to the extent of
binding joint property. This was not included because it is of doubtful consti-
tutionality. Por a partnership or other unincorporated association, there is an
agency relationship between the participants. Merely making a joint promise,
however, does not imply any agency aspect.

ORS 15.100 (2) seems to state the cbvious; if you sue two defendants and
prove a case against one, you can recover against one. Appa.rently, there was

. a common law rule that if you sued parties jointly, you recovered jointly or not at

all, but in light of existing joinder rules and judgment provisions, specific
re]ectlon of the common law rule seems unnecessary.

ORS 15,090 relating to serving one defendant in an equity suit is elimina-
ted. The distinction has been abolished and the section was probably unconstitu-
tional anyway.

(£) There is no present provision for service on the state in the Oregon
statutes but with increasing waivers of sovereign immunity by the state, such a
provision seems necessary. The last specific reference to the Adult and Family
Services Division is ORS 15.085.

tor, and menaging agent" those persons who may be served and also incorporating
the provisions of ORS 16,820 relating to service of surmons and the District
Attorney when the county is a party.

(g) This is ORS 52.3080 (3). The only changes were adding "officer, direc-

(4) Although the committee has previously indicated that it did not
want to adopt service of process by mail, this Rule comes from the Judicial
Conference Committee's recommended changes to Rule 4. It actually is not service
in a binding sense but more in the nature of a request to appear voluntarily.
Of course, without the default judgment any person anticipating trouble or facing
statute of limitations problems would be advised not to use this provision. The
one thing that perhaps should be clarified is whether service of process for this
purpose is effective to relate back to the commencement of the action for purposes
of satisfying the statute of limitations. I am rnot sure, however, it is within
our rule-making power to do so. ’

(5) This does not appear in Oregon law but was adapted fram Federal

Rule 4 (i). It provides maximum flexibility for Oregon plaintiffs to con-
form to peculiarities of foreign law relating to service of summons.
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G. This publication statute differs from the existing publication
statutes of ORS 15.120 to 15.180 in the circumstances in which it can be used.
The existing statutes make publication available under a complex set of conditions
which are different for residents, nonresidents, domestic and foreign corporations
which apply to different types of cases and to certain equity suits. Many of the
situations specified in the Oregon statutes are of doubtful Constitutionality
because under the Mullene case, publication may only be used when no better method
of giving notice can be used. This Rule literally complies with the Mullene case
by making this the ultimate resort when process can be effected by no rmore
reasonable method. It also differs from the Oregon rule by meking this available
in any case, so there always is a last resort for service of process, which would
allow the plaintiff to proceed when the defendant cannot be found or is unknown.

The procedures are not substantially changed from the existing Oregon
statutes. A ocourt order is required. The form of the summons published is
generally the same. The time for response provided in the summons is changed
to 45 days, and the summons must give the first publication date and a clear
warning. The place of publication is changed from a newspaper to a newspaper of
general circulation. Mailing of the summons and camplaint continues to be
required. In nost cases, if you knew defendant's address, publication could
not be used because either personal or substituted service would be more effec-
tive; but it is literally possible to have an address for the plaintiff which is
not the plaintiff's dwelling house or usual place of abode, so publication still
might be used and mailing required.

The specific provisions relating to unknown parties are ORS 15.170 and
15.180. The provision allowing the person to come in and defend after a year
comes from ORS 15.150. ORS 18.160 does give a party a year to seek a vacation
of any judgment by default. This section does not require vacation of judgment,
put allows a defendant to defend..

H. This last section is completely new and does not appear either in the
federal rules or any other statutory rule scheme which could be found. It is
a response to Bob Lacy's suggestion for de-emphasizing the importance of process.
Some of the language referring to amendment comes from Federal Rule 5 (b).
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RULE 7
SUMMONS
A, Plaintiff and defendant defined. For purposes of this

rule, "plaintiff" shall include any party issuing summons and ''de-
fendant'' shall include any party upon whom service of summons is
sought.

B. Issuance. Any time after the action or proceeding is
commenced, plaintiff or plaintiff's attomey may issue as many
original summonses as either may elect and deliver such summonses
to a person authorized to serve summons under section D. of this
rule.

C. Contents. The summms shall contain:

C.(1) The title of the cause, specifying the name of the
court in which the complaint is filed and the names of the parties
to the action.

C.(2) A direction to the defendant requiring defendant to
appear and deferk:d(jvithin %‘Ze time required by subsection (4) of this
section and @M defendant that in case of failure to do so,

the plaintiff will apply to the court for the relief demanded in the
complaint., \

i

Co2)(a 1 summonses other than a s s to join a \
2) (@ tmn'%)f j party (\\ N’\b
pursuant to Rule 22 D. shall conta.lirﬂ? notice in aVvsize equal to at N

least 8-point type which may be substantially in the following >§J
form with the appropriate number of days inserted: V Q}“\
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NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.

You must "appear'' in this case or the other side w:.ll win }\«:VL'K
automatically. To "'appear' you must file ﬁm chm; ;:;:Lﬂ
paper called a "mtion'" or "answer.'!" This paper must be given to ™
the court within __ days along with the required filing fee.

It must be in proper form and a copy must be delivered or mailed
to the plaintiff or the plaintiff's attomey.

If you have questions, you shoud see an attormey immediate-

ly.

C.(2)(b) A sumons to join a party pursuant to Rule 22 D. L
(2) shall contain a notice in size equal to at least 8-point type (e
which may be substantially in the following form with the approp-

riate number of days inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY !
You must "'appear'' to protect your rights in this matter.

To "appear' you must file with the court a legal paper called a
"mtion' or "reply.'" This paper must be given to the court within
____days along with the required filing fee. It must be in
proper form and a copy must be delivered or mailed to the defendant

-15-



or the defendant's attomey. If youhave questions, you should

see an attomey immediately.

C.(2)(c) A sumwns to join a party pursuant to Rule 22 D.
(3) shall contain a notice in size equal to at least 8-point type
which may be substantially in the following form with the approp-
riate mmber of days inserted. -

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.

You may be liable for attormey fees in this case. Should
plaintiff in this case not prevail, a judgment for reasonable at-
tomey fees will be entered againéﬁ you, as provided by the agree-
ment to which defendant alleges you are a party.

You must "'appear' to protect your rights in this matter. To
"appear"’ you must file with the court a legal paper called a "motion"
or "reply." This paper must be given to the court within ___ days
along with the required filing fee. It must be in proper form and a
copy must be delivered or mailed to the defendant or the defendant's
attomey.

If you have questions, you should see an attorney immediately.

C.(3) A subscription by the plai.ntiff or by a resident at-
tomey of this state, with the addition of the post office address

at which papers in the action may be served by mail.
=16=



C.(4) The summons shall require the defendant to appear
and defend within the following times:

C.(4)(a) If the sumwns is served personally or by mail
won defendant or served personally or by mail uwpon another
audthorized to accept service of the sumons for the defendant,
the defendant shall appear and defend within 30 déys from the
date of service, |

C.(4) () If the sumwns is served by pwblication pursu-

ant to section G. of this ruie, the defendant shall appear and
| defend within 30 days from a date stated in the summons. The
date so stated in the summons shall be the date of the first
publication.

D. By whom served; compensation. A sumons may be served

by any competent person 18 years of age or older who is a resi-
dent of the state where service is made or of this state and is
- ot a party to the action nor an officer, director or employee of,
nor attorney for, any party, corporate or otherwise. Compensation
to a sheriff or a sheriff's deputy of the county in this state
where the person seved is found, or such person's dwelling house
or usual place of abode is located, who serves a summons, shall be
prescribed by statute or rule. If any other person serves the sum
mons, a reasonable fee may be paid for service. This compensation
-shall be part of disbursements and shall be recovered as provided
in ORS 20,020,

E. Return; proof of service. (1) The summons shall be

promptly returned to the clerk with whom the camplaint is filed

-17—~



with proof of service or mailing, or that defendant carmot be
fond. When served out of the cownty in which the action or pro-
ceeding is commenced, the summons may be returned by mail.

E.(2) Proof of service of sumons or mailing may be made
as follows:

E.(2)(a) (1) Personal service or mailing shall be> proved
by the affidavit of the server indicating the time, place and
mamer of service, that the server is a competent person 18 years
of age or older and a resident of the state of service or this
state and is not a party to nor an officer, director or employee
of, nor attorney for any party, corporate or otherwise, and that
the server knew that the person, firm or corporation served is the
identical one named in the action. If the defendant is not per-
sanally served, the server shall state in the affidavit when, where
and with whom a copy of the sumons and complaint was left or des-
cribe in detail the mammer and circumstances of service. If the
sumons and complaint were mailed, the affidavit shall state the
circumstances of mailing and the retumn receipt shall be attached.

E.(2)(a)(ii) If the copy of the sumons is served by the
sheriff, or a sheriff's deputy, of the county in this state
where the person served was found or such person's dwelling house
or usual place of abode is located, proof may be made by the
sheriff's or deputy's certificate of service indicating the time,
place and mammer of service, and if defendant is not personally
served, when, where and with whom the copy of the summons and comp-
laint was left or describe in detail the marmer and circumstances

-18~
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of service. If the sumons and complaint were mailed, the affidavit
shall state the circumstances of mailing and the return receipt
shall be attached.

E.(2)(a)(dii) An affidavit or certificate containing
proof of service may be made upon the sumons or as a separate
endorsement,

E.(2)(b) Service by publication shall be proved by an
affidavit in substantially the following form:

Affidavit of Puwblication

~ State of Oregon, )
) ss.
County of . )
I, , being first duly sworn, depose and say that I am
the (here set forth the title or

job description of the person making the affidfavit), of the

, a newspaper of general

circulation, as defined by ORS 193,010 and 193.020; published at
in the aforesaid county and state; that I know from

my personal knowledge that the ‘ , a printed

copy of which is hereto amnexed, was published in the entire issue
of said newspaper four times in the following issues: (here set
forth dates of issues in which the same was published).

Swbscribed and swom to before me this __ day of _
19

Notary Pwlic of Oregon.
My camission expires

day of ., 19

-19-



E.(2)(c) In any case proof may be made by written admis-
sion of the defendant.

E.(2)(d) The affidavit of service may be made and certi-
fied by a motary public, or other official authorized to admini-
ster ocaths and acting as such by authority of the United States,
or any state or territory of the United States, or the District
of Colunbia, and the official seal, if any, of such person shall
be affixed to the affidavit. The signature of such notary or
other official, when so attested by the affixing of the official
seal, if any, of such person, shall be prima facie evidence of
authority to meke and certify such affidavit.

E.(3) If sumons has been properly served, failure to
retumn the summons or meke or file a éroper proof of service

shall not affect the validity of the service.

F. Mamer of service. (1) Sumons shall be served, either'

within or without this State, in any mamner reasonably calcula-
ted, wnder all the circumstances, to apprise the defendant of the
existence and pendency of the action or proceeding and to afford
a reasonable opportunity to appear and defend.

F.(2) For persohal serviée, the person serving the summons
shall deliver a certified copy of the summwns and a certified copy
of the complaint to the person to be served. For service by mail
or mailing of summons and complaint as otherwise required or
allowed by this rule, the plaintiff shall mail a certified copy of

the summons and a certified copy of the complaint to the person to

be served by certified or reg__istered mail, return receipt requested.

~20-
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Service by mail shall be coxiplete when the. registered or certi-
fied mail is delivered and the return receipt signed or when
acceptance is refused.

F.(3) Except when service by publication is available
pursuant to section G. of this rule and service pursuant to
" stbsection (4) of this section, service of sumons either within
or without this state may be substantially as follows:

F.(3)(a) Except as provided in paragraphs (b) and (c)
of this subsection, upon a natural person:

F.(3)(a)(i) By personally serving the defendant; or,

F.(3)(a)(ii) If defendant cammot be found personally
at defendant's dwelling house or usual place of abode, then
by personal service wpon any person over 14 years of age residing
in the daeiling house or usual place of abode of defendant, or
if defendant maintains a regular place of business or office, by
- leaving a copy of the summns and complaint at such place of
business or office, with the person who is apparently in charge.
Where service under this subparagraph is made on ane other than
the defendant, the plaintiff shall cause to be mailed a copy of the
sumons and camplaint to the defendant at defendant's dwelling
. house or usual place of abode, together with a statement of the
date, time and place at which service was made; or,

F.(3)(a)(iii) In any case, by serving the sumons in a
mamer specified in this rule or by any other rule or statute on the
defendant or upon an agent authorized by law to accept service of

sumons for the defendant.
=-21-



F.(3)(b) Upon a minor under the age of 14 years, by
service in the mamer specified in paragraph (a) of this sub-
section upon such minor, and also wpon such minor's father,
mther, conservator of such minor's estate or guardian, or if
there be nme, then upon any person having the care or control
of the minor or with whom such minor resides or in whose service
such minor is employed or upon a guardian ad litem appointed
pursuant to Rule 27 A, (2).

F.(3)(c) Upon an incapacitated person, by service in
the mamer specified in paragraph (a) of this subsection upon
such person and also upon the coriservator of such person's
estate or guardian, or if there be none, upon a guardian ad
litem appointed pursuant to Rule 27 B.(2). ‘

F.(3)(d) Upon a domestic or foreign corporation, limi-
ted partnership or other unincorporated association which is
subject to suit under a commn nane : |

F.(3)(d) (i) By personal service upon a registered agent,
officer, director, general partmer, or managing agent of the
corporation, limited partmership or association. In lieu of
delivery of a copy of sumons and complaint to the registered
agent, officer, director, gemeral partner or managing agent,
such copies may be left at the office of such registered agent,
officer, director, general partmer or managing agent, with the
persan who is apparently in charge of the office; or

F.(3)(d) (ii) If mo registered agent, officer, director,

general partner, or managing agent can be found nor has an
-22a



office in the county where the action or proceeding is filed,
the summons may be served: by personal service upon any person
over the age of 14 years who resides at the dwelling house or
usual place of abode of such registered agent, officer, direc-
tor, general partner or managing agent;.or, by personal service
a any clerk or agent of the corporation, limited partnership or
association who may be found in the county where the action or
proceeding is filed; or by mailing a copy of the sumwns and
complaint to such registered agent, officer, director, general
partner or managing agent. Where service is made by leaving a
copy of the summons and complaint at the dwelling house or usual
place of abode of a registered, agent, ofﬁ.éer, director, gen-
eral partner, or memaging agent, the plaintiff shall immediately
cause a copy of the summons and complaint to be mailed to the
person to whom the sumons is directed, at his dwelling house or
usual place of abode, together with a statement of the date,
time and place at which service was made.

F.(3)(d) (iii) In any case, by ser\q‘.ng the sumons in a
mammer specified in this rule or by any other rule or statute
won the defendant or an agent authorized by appointment or law
to accept service of sumons for the defendant.

F.(3)(e) Upon the state, by personal service upon the
Artorney General or by leaving a copy of the summons and comp-
laint at the Attorney General's office with a deputy, assistant
or clerk.

F.(3)(f) Upon any comty, incorporated city, school

district, or other public corporation, commission or board, by
-23=-



personal service upon an officer, director, managing agent,
clerk or secretary thereof. In lieu of delivery of the copy of
the summons and complaint personally to such officer, director,
menaging agent, clerk or secretary, such copies may be left

in the office of such officer, director, managing agent, clerk,
or secretary with the person who is apparently in charge of the
office. When a comnty is a party to an action or proceeding,
in addition to the service of summns specified above, an addi-
tional copy of the summons and complaint shall also be served
upon the District Attomey of the county in the same mammer as
required for service upon the county clerk.

F.(4) VWhen service is to be effected upon a party in a
foreign country, it is also sufficient if service of summons is
made in the marmer prescribed by the law of the foreign country
for service in that country in its courts of general jurisdic-
tion, or as directed by the foreign authority in response to
letters rogatory, or as directed by order of the court, provi-
ded, however, that in all cases such service shall be reason-
ably calculated to give actual notice.

G. Pulication. (1) On mption upon a showing by affi-
davit that service camot be made by any other method more
reasonably calculated to apprise the defendant of the exis-
tence and pendency of the action or proceeding, the court may
order service by publication.

G.(2) In addition to the contents of a summons as des-

cribed in section C. of this rule, a published summons shall
24—
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dlso contain a sumpary statement of the object of the complaint
and the demand for relief, and the motice required in section
C.(2) shall state: '_"I‘hJ.s paper must be given to the court
within 30 days of the date of first publication specified herein
dlong with the required filing fee." The published summons
shall also contain the date of the first publication of the
sumIons .

G.(3) An order for publication shall direct .publica-
tion to be made in a newspaper of general circulation in the
county where the action is commenced, or if there is no such
newspaper, then in a newspaper to be designated as most likely

to give notice to the person to be served. Such publication
shall be four times in successive calendar weeks.

G.(4) If service by publication is ordered and defend-
ant's post office address is known or can with reasonable dili-
gence be ascertained, the plaintiff shall mail a copy of the
sumons and conplaint to the defendant. When the address of any
defendant is mot known or carmot be aécertained won diligent
inquiry, a copy of the summons and complaint shall be mailed to
the defendant at defendant's last known address. If plaintiff
does mot know and camnot ascertain, uwpon diligent inquiry, the
present and last known address of the defendant, mailing a copy
of the summons and complaint is not required.

G.(5) If service cammot be made by another method des-
cribed in section F., of this rule because defendants are

wmknown heirs or persons as described in sections I. and J.
-25.-



of Rule 20, the action or proceeding shall proceed against such
unknown heirs or persons in the same marmer as against named
defendants served by publication and with like effect, and any
such unknown heirs or persons who have or claim any right,
estate, lien or interest in the real property in controversy, at
the time of the commencement of the action and served by pub-
lication, shall be bound and concluded by the judgment in the
action, if the same is in the favor of the plaintiff, as effec-
tively as if the action or proceeding was brought against such
defendants by name.

G.(6) A defendant against whom publication is ordered
or such defendant's representatives may, wpon good cauée shown
and upon such terms as may be proper, be allowed to defend after
judgment and within one year after entry of judgment. If the
defense is successful, or the judgment or any part thereof has
been collected or otherwise enforced, restitution may be ordered
by the court, but the title to property sold upon execution
issued an such judgment, to a purchaser in good faith, shall mot
be affected thereby.

G.(7) Service shall be complete at the date of the last
publication.

H. Disregard of error; actual motice. Failure to

strictly comply with provisions of this rule relating to the

form of summons, issuance of summons and the person who may serve

sumons shall not affect the validity of service of sumons or the

existence of jurisdiction over the person, if the cowrt determines
26—
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RULE &
SUM 10S

A. Plaintiff and defendant defined. For purposes of issuance and servicé

of summons, "'plaintiff' shall include any party issuing summons and ''defendant'
shall include any party upon whom service of sumons 3’? }sought. |

B. Issuance. Any time after the actlorfiiiﬁ;:xcm:;é;ced, plaintiff or plain-
tiff's attomey may issue as many original summonses as either may elect and
deliver such summonses to a person authorized to serve summons under section D. of
this Rule.

C. Contents. The summons shall contain:

C.(1) The title of the cause, specifying the name of the court in which
the complaint is filed and the names of thg parties to the action.

‘C. (2) A direction to the defendant requiring defendant to appear and
defend within the time required by subsection (4) of this section and shall notify
defendant that in case of failure to do so, the plaintiff will apply to the court
for the relief demanded in the complaint. |

C.(2)(a) All sumonses other than a summons to join a party pursuant to
Rulé =) shall contain a notice in a size equal to at least 8-point type wnich
may be substantially in the following form with the appropriate mumber of days

inserted:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.
You must '"appear' in this case or the other side will win automatically. To

"appear' you must file with the court a 1egal paper called a "motion" or "answer.



This paper must be given to the court within days along with the required

filing fee. It must be in proper form and a copy must be delivered or mailed to

the plaintiff or his attormey.

If you have questions, you should see an attorney J'.trrnediately.

22 pU)
C.(2)(b) A summons to join a party pursuant to Rule %:é) shall contain
a notice in size equal to at least 3-point type which may be substantially in the

.following form with the appropriate mmber of days inserted.

NOTICE TO DEFENDANT:
READ SE PAPERS
. ) .

You tust "appear'’ to protect your rights in this matter. . To "appear'' you
must file with the court a legal paper called a "motion' or ''reply.'" This paper
mist be given to thel court within  days along with the required filing fee.
It must be in propér form and a copy must be delivered or mailed to the defendant

or his attorney.

If you have questions, you should see an attorney impnediately.

: Q20 Q)
C.(2)(c) A sumons to join a party pursuant to Rule EZ=b) shall contain

a notice in size equal to at least 8-point type which may be substantially in the

following form witi the appropriate number of days inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY
You may be liable for attomey fees in this case. Should plaintiff in
this case not prevail, a judgment for reasonable attorney fees will be entered
against you, as provided by the agreement to wirch defendant alleges you are a

party.



You must "appear'' to protect your rights in this matter. To "appear' you
must file with the court a legal paper called a "motion'" or ''reply.' This paper
must be given to the court within __ days along with the required filing fee.
It must be in proper form and a copy must be delivered or mailed to the defendant
or his attomey.

If you have questions, you shoud see an attomey immediately.

C.(3) A subscription by the plaintiff or by a resident attorney of this
state, with the addition of the post office address at which papers in the actioW
may be served by mail. | |

C.(4) The summons shell require the defendant to appear and defend within the

following times:

C.(4)(a) If the summons is served¥s Fehlo e b personally or by mail

upon defendant or served personally or by 'ﬂ;ill uPon another authorlzed to accept ,

B Gy Ly 08 amp L3

service of the summons for the defendant‘ the defendant shall appear and defend

within 30 days from the date of service.

C/ y(®)~ If the summons is served outs\lde thl? state personally or by\ mail
dan or. serveﬂ/personall v or} by malﬂ upon another authorlzed to accept /7"
y g/ V “,;
~ service of the sunmons for the defendant tneé’ defenda/nt shall appear and defend

/

w1thJ_n 30 days ﬁrom thep date of] serv:L_ce

C. (%) (L) If the summons is served by publication pursuant to section G,(;
of this Rule, the defendant shall appear and defend within é?days from a date }
stated in the summons. The date so stated in the summons shall be the date of

the first puwblication.

D. By whom served; compensation. A summons may be served by any competent

person 18 years of age or older who is a resident of the state where service is

made or of this state and is mot a party to the action nor an officer; or director



. 7. ,«oﬁ\ﬂf"””’e p &
o €»—p4~7¢£ «’F'”'Y / il
oé‘a:e@;pom.te partyl | Compensation to a sheriff/or a sheriff's deputy of the

county in this state where the person’served s found, or such person's

- dwelling house or usual place of abodgfid located, who serves a summons, shall

be prescribed by statute or rule. If any other person serves the summons, a o
3 \ 4

reasonable fee sk be paid for the service. This compensation shall be part /

of the disbursements and shall be recovered as provided in ORS 20.020

Vu‘/"
E. Return; proof of service. (1) The sumons shall béf/returned to the

clerk with whom the domplaint is filed with proof of service or mailing, or that
defendant canmnot be found. When served out of the county in which the action is
commenced, the summons may be returned by mail.

E.(2) Proof of service of summons or mailing may be made as follows:

E.(2) (a) Personal service or mailing shall be proved by (i) the affidavit
of the server indicating the time, place and manner of service, that the server is a
competent person 18 years of age or older and a resident of the state of service T{g "S
or this state and is not a party to nor an officer or director of a corporate * o
party to the action, and that the server knew that the person, firm or oorporatior%gw/
served is the identical one named in the action. If the defendant is not person- (&
ally served, the server snall state in the affidavit when, where and with whon% 7

s Wenhe Thdefnl Fhe - K [ &v
copy of the summons and complaint was leLt ane~shadld—state-such facts-as—shew ﬁu/

™ mnN MACLRZWQF‘V‘L‘J oF fenvict ;rf/
asonable diligence-in attempting to-effeet-personal-service-upon—the -defendant. [
/A
If the sumwons and complaint were mailed, the affidavit shall state the circum- %f/b i
&t‘i/

stances of mailing and the return receipt shall be a7tached. (i1) If the copy of °
the sumons is served by the sheriff, or a sheriff's deputy, of the county in

this state where the person served was foun%;\person's dwelling house or
usual place of abode is located, proof may t%ad%by the sheriff's or deputy's

certificate of service indicating the time, placé and manner of service, and if

defendant is not personally served, {;’Jh}en, where;’ and with whom the copy of the
- //
/
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summons and complaint was left‘ and-.such..facks-as~show-reasenable-diligence in
CirtomsFmes ot S’

attempting-to-effeetpsrsonal service on—defefidant. If the sumons and

Er-nplaint were mailed, the affidavit shall state the circumstances of mailing

and the return receipt shall be attached. (iii) An affidavit or certificate

containing proof of service may be made upon the summons or as a separate

endorsement.




E.(2)(b) Service by publication shall be proved by an affidavit

in substantially the following form:

Affidavit of Publication

State of Oregon, )
) ss.
County of )
I, | , being first duly sworn, depose and say that I am the

(here set forth the title or job

description of the person making the affidavit), of the ,

a newspaper of general circulation, as defined by ORS 193.010 and 193.020;

published at _~_in the aforesaid county and state; that I

know from my personal knowledge that the , a printed

copy of which is hereto ammexed, ‘was published in the entire issue of said
newspaper four times in the following issues (here set forth dates of issues

in which the same was published).

Subscribed and sworn to before me this day of , 19

Notary Public of Oregon.

My commission expires
day of , 19

E.(2)(c) In any case proof may be made by written admission of the
defendant.

E.(2)(d) The affidavit of service may be made and certified by a notary
public, or other official authorized to administer oaths and acting as such by
authority of the United States, or any state or territory of the United States,

or the Distfict of Columbia, and his official seal, if he has one, shall be

g



affixed to the affidavit. The signature of such notary or other official, when
so attested by the affixing of his official seal, if he has one, shall be prima
facie evidence of his authority to make and certify such affidavit.

*E.(3) If summons has been properly served, failure to return the summons
or make or file a proper proof of service shall not affect the validity of the

service,

*F, Mamer of service. (l)-Ynless—otherwise-specified; the methods of ,0\)7l -

. lmge 9oy ¢
service of summons provided in-this—seetion-shall be used for service-of-summens Birvess

either within or without this state. ;' AN
F.(2) For personal service, the person serving the summons shall/ cieiiv_er

a certified copy of the summons and a certified copy of the complaint to‘ the

person to be served. For service by mail urder~paragraph—(d)-of-subsection—(3)

Dsectid i or mailing of summons and

complaint as otherwise required or allowed byvtﬁié Rule, the plaintiff shall mail
a certified copy of the summons and a certified copy of the complaint to the person
to be served by certified or registered mail, return receipt requested. Service
by mail shall be complete when the registered or certified rmail is delivered and

the return receipt signed or when acceptance is refused.

g
- F.(3)\//}Except when service by publication is available pursuant to section™ v

G. of this Rule and service pursuant to subsection (4) of this section, service
sy

m g,x ' ,
of summ shﬁ bevas follcws: /*"/”“ /
— /&,\’14/» e e — —_—

i

F.(3)(a) ELxcept as provided in paragraﬁiié (b) and (c) of this subsection,

ALY S 4l ‘{/«—‘TL’Q’\ (’f% A C o . leJA[[ he

‘\w upon a natur‘%l_/)person: ﬂ%/‘%}on )L:J,Z VW Cor 6

o F.(3)(a)(i) By personally serving the defendant; or,

bt e ~
R F.(3)(a)(ii) If witly'reasonable—ditigenesthedefendant cannot be served
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over 14 years of age residing i /é'xe dwelling house or usual place of abode of

defendant, or if defendant a regular place of business or office, by
leaving a copy of the summons and complaint at such place of business or office,
with the person who is apparently in charge. Where service under this subparagraph
is made on one other than the defendant, the plaintiff shall cause to be mailedr}a
copy of the summons and complaint to the defendant at his dwelling house or ‘us'i\lgl
place of abode, together with a statement of the date, time and place at which
service was made; or,

F.(3)(a)(iii) In any case, by serving the summons in a mammer specified in
this Rule or by any other rule or statute on the defendant or upon an agent
authorized by law to accept service of sumons for the defendant.

F.(3)(b) Upon a minor wnder the age of 14 years, by service in the manner .

Suecf prin s
specified in paragraph (a) of this subsection upon such minor, and also upon his
father, mother, conservator of his estate or guardian, or if there be none, thep
upon any person having the care or control of the minor or with whom such minor
resides or in whose service SUC.E. minor is employed or upon a guardian ad litem

appointed pursuant to Rule 3?&7‘%'))
| F.(3)(c) Upon an incapacitated person, by service in the manner specified
in paragraph (a) of this subsection upon such person and also upon the conservator
of such person's estate or rdlan or if there be none, upon a guardian ad litem
TR
appointed pursuant to Rule ¥-+2)¢b).

F.(3)(d) Upon a domestic or foreign corporation, limited partnership or other
unincorporated association which is subject to suit under a common name:

F.(3)(d) (1) By personal service upon a registered agent, officer, director,
general partner, or managing agent of the corporation, limited partmership or
association. In lieu of delivery of a copy of summons and complaint to the reg-
istered agent, officer, general partner or managing agent, such copies may be left

O
at the office of such registered agent] ""gfficer, general partner or managing agent,

/0



with the person who is apparently in charge of the office,
R3l @) il
vF‘ QXdrEH) = If no registered agent, officer, difector, general partmer, or >

LLCm Mﬁt

managing agent resides—in—this—state—er can be found - iff /
0-tFLom o /W&dmv 13 Fuled N
W}Eﬁon by mail—Se 1-under-this subparagraphshakl be #

"
fultyeffective service and-p 't——‘&he—mtry-@adefaxﬁt judgment—if-defendant

@ w'KLM do Ve dho ,f‘“\ -

MLQMW i ; o*fw’dﬁ.—s—paa:—agsaph@ rsonal service \
mnpm-LS wwy he - 0 by pe \

upon any person over the age of 14 years who resides at the dwelling house or usual

e ﬂé‘;LM A“)‘%’f}oﬂ“tun divecFont , 9onendd Portion. o Iy
place of abode ofvamy—persen—identified—im su‘*“emornnh {) of this paragraphg Or, p 7!"

W oR by

by personal service on jy’g]ge_rk or agent of the ecowpewasien, limited partnership p,,,: ['ﬂ -
) iﬁ&*t»xdt a ‘ub“/ﬂ

Where service is made by leaVJ_ng a

-'\T(_'/or assoc1atlon who may be found in thev
fopy of the summons and complaint at the’fiwellmg house or usual place of abode hs

f persons identified in subparagraph (i) of this paragraph, the plaintiff shall

immediately cause a copy of the summons and conplamt to be mailed to the person 5o

w«\/

‘M together with a statement of the date, time and place at which service was made

whom the summons is directed, at his dwelling house or usual place of abode,

Yrens=7,

‘,, F.(3) () (=v) In any case, by serving the sumons in a manner specified in yh'nj
S

J‘ this Rule or by any other rule or statute upon the defendant or an agent authorized o

by appointment or law to accept service of summons for the defendant.
fk g o K Igun)
!

R.(3)(e) Uoon a F)aftnersnm or unlncornorated assoc1atlon not subject to
71,1/7[' d“’
\ w suit unc@a comron name o /per;sons jointly mdebted on /a contract relatlno to

\ | )\ / /: - —
/’ /T/\ partnershlp QI‘ ass001at1(5n act1v1t1es or \j:he Jomt contract b v Dersonal service
e . ,/,r
V

1nd1v1dually u:oon each Dartner assoc1atlon me‘fdae’r or—joint obll_gor known to the

e

plalntlff in ar‘y matmer nr,escrlbed m Dar'agraphs (a) (b) or (o) of this sub-
N’
section. If less than all of the defendants are served the olamtlff may

proceed agalnst those defendant\s, served and agai: \"/partnershlp, association
/
or Jom;t ob’llgors apd a Judgmen‘t rendered under such ciretmstances is a binding

adjudlc\étlon aga;mft all partnership or assoc1atlon menbers or joint obligors

//
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‘or prepe }
Py ,
'{KF. (3)(# Upon the State, by personal service upon the Attorney General or

i/t} paft’;le;§hip“"‘6“f“;assog;,_iwa.tfi@n"’é‘é”é‘éyfs%?)r joint property;-wherever such assets

rty may be bwiz)cated.

by leaving a copy of the summons and complaint at the Attomey Genheral's office

)
e Administrator Of the Fami Ly Sé\r\\éiges"\}

!
7

witn a deputy, assistant or clerk,

.

ing a copy~of the summns and copplaint at the office of 8§ eh\\/

F.(3) ) Upon any cownty, incorporated city, school district, or other public
corporation, commission or board, by personal service upon an officer, director,
managing agent, clerk or secretary thereof. In lieu of delivery of the copy of
the summons and complaint personally to such officer, director, managing agent,
clerk or secretary, such copies may be left in the office of such officer, director,
managing agent, clerk, or secretary with the person who is apparently J'_n'charge. of
the office. When a comty is a party to an action, in addition to the service of
sumons specified above, an additional copy of the summons and complaint shall also
be served upon the District Attorney of the county in tiﬂe same manner as required
for service upon the county clerk.

F.(4) Vhen service is to be effected upon a party in a foreign cowntry,
it is also sufficient if service of summons is made in the marmer prescribed by the
law of the foreign country for service in that country in its courts of general
jurisdiction, or as directed by the foreign authority in response to letters
rogatory, or as directed by order of the court, provided, however, that in all
cases such service shall be reasonably calculated to give actual notice.

G, Publieation. y e
/;«r\ ;

fthis=Rule, the court may order service by publication.

~

4
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\\ .(2) In addition to the contents of a summons as described in section C,

o) s Rule, a published summons shall also contain a summary statement of the

object of the complaint and the demand for relief, and the notice mquireciin\ e
section C.(2) shall state: ''This paper must be given to the court w1thu§ 3@/
days of the date of first publication specified herein along with the required
filing fee." The published summons shall also contain the date of the first
publication of the summons.

"‘G; (3) An order for publication shall direct publication to be made in a
newspaper of general circulation in the county where the action is commenced,
or if there is no such newspaper, then in a newspaper to be designated as most
likely to gJ.ve notlce to the person to/be% served. Such publlcatlon shall be

b 5!‘””"!"‘*5

four times (st A N 'VtLpUbllC& Colordert
: L Wé R

P

i
G.(4) If service by publication is ordered and defendant's post office
address is known of can with reasonable diligence be ascertained, the plaintiff
shall mail a copy of the summons and complaint to the defendant. When the address
of any defendant is not known or camnot be ascertained upon diligent inquiry, a
copy of the sumons and complaint shall be mailed to the defendant at his last
known address. If plaintiff does not know and cannot ascertain, upon diligent
inquiry, the present and last known address of the defendant, mailing a copy of

the sumons and complaint is not required.

G.(5) If service canmot wishie . e be made by another méthod
described in subsection (3) of section F. of this Rule because defendants are |
unknown heirs or persons as described in sections (9) and (10 ) of Rule I, the
action sk\‘lall proceed against such unknown heirs or persons in the same manner as
against named .defendants served by publication and with like effect, and any such

unknown heirs or persons who have or claim any right, estate, lien or interest in

/3



the real property in controversy, at the time of the commencement of the action and
served by publication, shall be bound and concluded by the judgment in the action,
if the same is in the favor of the plaintiff, as effectively as if the action was
brought against such defendants by name.

G.(6) A defendant against whom publication is ordered or his representa-
tives may, upon good cause shown and upon such terms as may be proper, be
allowed to defend after judgment and within one year after entry of judgment.
If the defense is successful, or the judgment or any part thereof has been
collected or otherwise enforcéd, restitution may be ordered by the court, but
the title to property sold upon execution issued on such judgment, to a purchaser
in good faith, shall not be affected thereby.

G.(7) Service shail be complete at the date of the last publication.

*H, Disregard of error; actual notice. Failure to strictly comply with

/‘i \ provigiens-ef-this Rule relating to the form of summons, issuance of summONS sge.

“gthe person who may serve sumrrons

J R R PR A @IS s SR s
-

not affect the validity of service of sumons or the existence of jurisdiction
over the person, if the court determines that the defendant received actual
notice of the substance and pendency of the action.and had a reasonable oppor-
tunity to appear and defend. The court may allow amendment to a summons or
proof of summons and shall disregard any error in service of summons that does
not materially prejudice the substantive rights of the party against whom surmons

was issued,

I. Telegraphic transmission. A sumons and complaint may be trans-

mitted by telegraph as provided in Rule §




/{b’[a 7 Stenbnes:

}%mcz’(?gmmd e it S e A, & A&/: ,

o semivie As  Seehis E%‘

) /

/
L5 0(90/ IS o %0 /5’070//51/4@//5./20

/5. /30 . /5‘1‘7‘0, /S-zSo//z'-/&o
15-176 ,18.090 /S 2 /s.220, 5. 120

Cmm,f .



Rule 7
COMMENT

fhis rule brings all general provisions for service of summons
together in one place. IXKXXEXAEEXEHEAXKEANKEXKREXEEXXKEXKEXHRIKAX
R HAKRERKEXX R XX KR KR XARAXKER AR EX R KX KR RHEHE XU KX XEXAKKERRKXREX It is designed
to give a fairly specific description of the procedure to be followed
but to reduce overtechnical requirements in commencement of an action. The
[:9.9,8.7.8 $.6:2.9.6.0¢ important standard to be maintained is adequate notice to
the defendant; ZXKXEXXXXX if this is met then deviations from the prescribed
procedures for form of summons , issuance of summons, person serving,
form of return and manner of service should not invalidate the service.
REXXX®KX Subsections E(3) and F(1l) and Section H make this clear. Subsection
F(3) is the basic rule for manner of service: SubsectionX¥ F(3) describe

worrd mech T, Ctokd 012 shset P 3

acceptable HE¥EXEX methods of service but these are not exclusive. Note,
howeveﬁjthat summons must be served in some manner; mere knowledge of

pendency and nature of the action will not require the defendﬁ&t to appear

and defend.

///;>>¥? The definﬁed methods of service apply both to in state and out of state

i

§
.

£

“ service. The grounds for personal jurisdiction are covered in rule 4.

They include service within the state and domiclile within the state and
to that extent location of service is related to personal jurisdiction;

beyond that,gss there

L:l\‘-’".’ ’ )/

IRXAEXAEERXKBXEREERIKYxXX 1s no reason to #2e methods of service t® territorial
boundries.

er
The rule, in conYction with revisions to ORS sections relating to

appointments of agentslseL—e&eeh}4ﬂﬁr1mUtess—&ﬁrisdittivn‘revTSEEEET

elimates EEXXXKE any service of process on state agents who are ficionally

appointed as agents for service of process upon out of state defgﬂpdants.



Modern jurisdictional theory does not require service within the boundries
of the state and requirging service on the égrporation ébmmig%sner or other
state official is a useless act which is burdonsome and expensive for the
officials and litigants.

(AXXXEREIRXXRKXBARRAXHEERX

Section XEX B is based upon Ors 15.020

P CllaseS
/gu%ectiorfc%%g’s—@upon OR8 15.040 and 15.220. Subsection C. (4) e&:imetyges

disparate
the AHEREXEXEHtime for response XEXXIREXKXKXXHRAXBHEKXXXXKEKAKEXXX to services

in the state, in another state, outside the Wnited states, and by publication

of ORS 15.040, 15.110 and 15.140 to a uniform 30 day period. S efncy ¥ER Y ol

o MJboan'meacvswnM«f Foo1 e lo Ko ’
JQ/,,-/’SEEEIBE D is based upon ORS 15.160-but eliminates a specific description
[~
gew*ﬁdu;&é/df the sherriff. The sherriff, as a person over 18, can of course serve
} unless the sherriff is a party.

7 Section E is based upon 15.060, 15.110 and 15.160. Subsection E(3)

ﬁh“ Jfﬂ‘ would avoid invalidation of @ good service of summoms because of some techniccal
N

AT I

A ‘ot defenct in the return. A return and proof of service X required by

1 2 T

$97 Uet
19*’ Ao ubsections E(1) and (2).
i (,(/V" ‘A(jf/(/c( 3
1#1 The methods of service described in Subsection F(3) are modified

RS2,

forms of the methods of service described in 15.180. The most significant

o / . RIRTREE =
i /m e ””TEEEE;TIEBF(3) XE (d) which proves that the preferred method of service
is person serv1céL&nClUdln poggigﬁea ,Ogirecgor or agent in the

county where the suit is filed; if this cannot be accomplished £§%£E alterntives
XXREIHd X RE XX BAN X RE X AR KK RB XK KB KR XREX
are available to the plintiff: Personal servicefon such persons anywhere
within or without the state (Includi ing af their offic
they may beczgaﬁﬁf/gzgstituted service at the dewelling house or usua
whther located within or without the state
place of abode of such person$; mailing to such perons; or service upon_ﬁby

agent who may be found in the county where the suit was filed. Since the

basic standard remains adequacy of notice, the agent so served must be one

likely to notify responsib%e persons in the corporation of the pendency of
N it

the action. Thé§=rai€ applys to associations and limited partnerships which

may be sued @nder a common name; service in the case of partnerhsips
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" “associations not suable under a common name, is service on the named indivual
defendants é?yvy : :
BAXKHEXEXARAXKERKEXs and is covered by s ten F (3) (a). The effect of
service XEXKEXMEXBERXFHAZERERKEXX on less than all partnership or association
members in terms of judgements and enforcement of judgements is left to

ORS 15.100 amdxmkhexx other rules dealing with that subject.

Subsection F(4) was adapted from Federal Rule 4(i).

The publication provisions of XKKXEXXH section G differ from ORS
15.120 to 15.180 in the circumstances when publication is available.
Under the existing statutes publication is avaiable only in certain classes
of cases depending upon location and avaiablity of a defendnat for seg%iée
within the state. This rule makes publication available only as a last
resort, when service can be accomplished by no other reasonable hethod, but
makes such publication available in those circumstances for any case. Once
publication is available the procedure followed is similar to that of the
present statutes.

Section H is totally new and was drafted by the council to carry out the

general purpose of this rule.



MEMORANDUM

S
TO: COUNCIL ON COURT PROCEDURES \ o }.,L/L/V |
FROM: ~ PROCESS COMMITTEE (S // /wﬁvg
RE: SUMMONS AND PROCESS RULES %Q el <// /’V/LV t
DATE:  July 16, 1978 | ‘{V \f"U/W/

The process committee has met and considered in detail the speci-
fic rules relating to the form and mamner of service of summons and process,
as well as general introductory rules covering application of the rules,
commencement of actions, service and filing o% papers subsequent to the
sumons and computation of time. A copy of these rules, mumbered 1 through 7,
as approved by the committee, is attached. Those portions of the rules
marked with an asterisk involve issues which the committee felt should be
considered by the full Council, as discussed below. A staff commentary on
each of these rules was furnished to the committee and is available to
Council members upon request.

- The committee is also considering rules governing bases for personal
jurisdiction. A copy of a memorandum furnished to the committee,relating to
rule-making authority in this area and jurisdictional rules numbered 4 A.
through D., with staff commentary, is attached. The committee will report
its recommendations on these rules at the meeting to be held July 28, 1978.

1. BASIC ISSUES

The committee considered the question of whether the Council has
rule-making authority in the area of spec:.fylng the basis for jurisdiction.
It was decided that, although the issue is not free from doubt, rules should
be promulgated governing bases for personal jurisdiction. "It is extremely
difficult to make extensive revisions in the rules governing service of
process without complementary changes relating to jurisdiction. The ultimate
question should be left to the Legislature, as recommended on the last page
of the staff memorandum.

Secondly, in the area of service of process under Rule 4, the com-
mittee felt that the present approach to service of summons was over-technical
and placed too much emphasis on correctness of form. The basic question is
whether the service of sumons and complaint provides notice to the defendant.

In an attempt to avoid over-technical interpretation of summons statutes,

the draft accepted by the committee includes provisions 4 E.(3) and 4 H.

which should be carefully examined by the Council. The committee also dis-
cussed the possibility of going even further in replacmg the detailed promsions
of Rule 4 F. (3) relatmg to-the-marmer of serv1ce “with-the follow:mg provi-

sions: wrA S
QWU&W”M g

3\ 4 F. (8 Summons shall be serve in any manner reasonably D"ﬂ
\

calculated, under all the circumstances, to apprise the
defendant of the existence and pendency of the action and
to afford a reasonable opportunity to appear and defend.

\ e e e e e e AT N e ST



Memo to Council

Re: Summons and process rules
July 16, 1978

3. Change 4 G. (l) to say:

I/‘T'On motion upon a showing by affidavit that service cammot be )
{ made by any other method more reasonably calculated to «’

apprise the defendant of the ex:l.stence and pendency of ~
the action)) the court may order..."

5 OTHER QUESTIONS

4 F.(3)(a). There is no present Oregon statute covering service
of process on partnerships and unincorporated associations. This paragraph
fills that gap. The issue is whether to include the existing language
of ORS 15.100 relating to joint obligors. Although they are made so by
existing statute, there may be some question whether one joint obligor
should be the agent for service of process upon another.

4 G.(3). The language in the last sentence is designed to avoid
a possible interpretation of the existing statutory language, 'mot less
than once a week for four consecutive weeks," to require five publications.

7 B. At common law, a judgment could be modified by a court
within the same term of court but not beyond that time. It is unclear
whether this common law rule still applies in Oregon, but subsection (2)
of this section reciting an ability of the court to relieve someone of
a mistake due to excusable neglect would literally allow a judge to vacate
a judgment long after it was entered by allowing late filings of motions
for NOV and new trial, etc. Federal rules prohibit this by making the
subsection inapplicable to those post judgment motions described in this
rule. The issue is whether the Council wishes to follow the same pattern
or further limit a judge's ability to allow an untimely act based on '
excusable neglect.



RULE 7
SUMLIS

+1\‘\ y re [Q
A, Plaintiff and defendant defined. For purposes of issuanee-—and

sexvice—of —summens , "plaihtiff" shall include any party issuing summons and
"defendant" shall include any party upon whom service of summons is sought.

B. Issuance. Any time after the action or proceedirgis commenced,
plaintiff or plaintiff's attorney may issue as many original summonses as
either may elect and deliver such summonses to a person authorized to serve
sumons under section D. of this Rule,. |

C. Contents, The summons shall contain:

C.(1) The title of the cause, specifying the name of the court in
which the complaint is filed and the names of the parties to the action.

C.(2) A direction to the defendant requiring defendant to appear and
defend within the time required by subsection (4) of this section and shall
notify defendant that in case of failure to do so, the plaintiff will apply to

the court for the relief demanded in the complaint.

C.(2)(a) All sumonses other than a summons to join a party pursuant to

Rule 22 D. shall contain a notice in a size equal to at least 3-point type

which may be substantially in the following form with the appropriate number of

days inserted:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY .

You must ''appear' in this case or the other side will win automatically.

to "appear' you must file with the court a legal paper called a 'motion" or

/s
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"answer "'

This paper must be given to the court within days along
with the required filing fee. It must be in proper form and a copy
nust be delivered or mailed to the plaintiff or his attorney.

If you havwe questions, you should see an attorney immediately.

C.(2)(b) A summons to join a party pursuant to Rule 22 D.@) shall
contain a notice in size equal to at least 8-point type which may be sub-
stantially in the following form with the appropriate mumber of days

inserted.

NOTICE TO DEFENDANT:
READ THESE: PAPERS
CAREFULLY!
You must "'appear' to protect your rights in this matter. Té "appear"'

you must file with the court a legal paper called a "mtion" or "reply."
This paper must be given to the court within __ days along with the
required filing fee., It must be in proper form and a copy nmust be delivered
or mailed to the defendant or his attorney. If you have questions, you should

see an attorney immediately.

C.(2)(c) A sumons to join a party pursuant to Rule 22 D.(ﬁ shall
contain a notice in size equal to at least &point type which may be substan-

tially in the following form with the appropriate muber of days inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You may be liable for attomey fees in this case. Should plaintiff in

A



this case not prevail, a judgment for reasonable attorney fees will be
entered against you, as provided by the agreement to which defendant
alleges you are a party.

You must ''appear' to protect your rights in this matter. To
"appear' you must file with the court a legal paper called a "motion'' or |
"reply." This paper must be given to the court within __ days along
with the required filing fee. It must be in proper form and a copy must

be delivered or mailed to the defendant or his attormey.

If you have questions, you should see an attorney immediately.

C.(3) A subscription by the plaintiff or by a resident attorney
of this state, with the addition of the post office address at which
papers in the action, may be serveci by mail.

C.(4) The sumons shall require the defendant to appear and defend
w1th;m the following times:

C.(4)(a) 1If the sumwons is served personally or by mail upon de-
fendant or served personally or by mail upon another authorized to accept
service of the summons for the defendant, the defendant sﬁall appear and
defend within 30 days from the date of service.

C.(4) () 1If the summns is served by publication pursuant to sec-
tion G. of this Rule, the defendant shall appear and defend within 30
days from a date stated in the sumwons. The date so stated in the sum-
mons shall be the date of the first publication.

D. By whom served; compensation. A summons may be served by any

competent person 18 years of age or older who is a resident of the state where

service is made or of this state and is not a party to the action nor an offi-

_ o R Nor ellerwe For
cer, directox/‘ e enployee ogfany party, corporate or otherwise. Compensation to
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a sheriff or a sheriff's deput;y of the county in this state where the
person served'is found, or such person's dwelling house or usual place
of abode is located, who serves a summons, shall be prescribed by statute
or rulg. If any other person serves the sumons, a reasonable fee may be
paid for service. This compensation shall be part of disbursements and
shall be recovered as provided in ORS 20.020.

E. Return; proof of service. (1) The summons shall be promptly

returned to the clerk with whom the complaint is filed with proof of
service or mailing, or that defendant cammot be found. When served out
of the county in which the action is commenced, the summons may be re-
turned by mail.

E.(2) Proof of service of sumons or mailing may be made as fol-

E.(2) (a) Personal service or mailing shall be proved by (i) the
affidavit of the server indicating the time, place and mammer of service,
that the server is a competent person 18 years of age or older and a resi-
dent of the state of service or, this state and is not a party to nor an

ok ¢ ”‘PL“"I“N; onY Compomale o ofbheruise,
officer)or directoﬁ’?eespe;a&e"party to-he—aetien, and that the
oR abl Hnay Ax
server knew that the person, firm or corporation served is the identical
one named in the action. Ifthe defendant is not personally served, the
server shall state in the affidavit when, where and with whom a copy of the
sumons and complaint was left or describe in detail the marmer and circum-

stances of service. If the sumwons and complaint were mailed, the affidavit

shall state the circumstances of mailing and the return receipt shall be at-

tached. (ii) If the copy of the summons is served by the sheriff, or a sher-

iff's deputy, of the county in this state where the person served was found or



such person's dwelling nouse or usual place of abode is located, proof
may be made by the sheriff's or deputy's certificate of service indicating
the time, place and marmer of service, and if defendant is not person-
ally served, when, where and with whom the copy of the sumwons and complaint
was left or describe in detail the marmer and circumstances of service.
If the summons and complaint were mailed, the affidavit shall state the
circumstances of mailing and the retum receipt shall be attached. (iii)
An affidavit or certificate containing proof of service may be made upon the
summons or as a separate endorsement.

E.(2)(b) Service by publication shall be proved by an affidavit

in substantially the following form:

Affidavit of Publication

State of Oregon, )
) ss.
County of )
I, , being first duly swom, depose and say that I am the

(here set forth the title or job description of the

person making the affidfavit), of the

a newspaper of general circulation, as defined by ORS 193.010 and 193.020;
published at in the aforesaid county and state; that I know

from my personal knowledge that the , a printed copy of

which is hereto amnexed, was published in the entire issue of said newspaper
four times in the following issues (here set forth dates of issues in which

the same was published).

. }.,‘



Subscribed and swom to before me this day of , 19

Notary Public of Oregon.
My conmission expires

day of , 19

E.(2)(c) In any case proof may be made by written admission of the
defendant.

E.(2)(d) The affidavit of service may be made and certified by a
notary public, or other official authorized to administer oaths and acting
as such by authority of the United States, or any state or territory of the
United States, or the District of Columbia, and his official seal, if he
has one, shall be affixed to the affidavit. The signature of such motary or
other official, when so attested by the affixing of his official seal, if he
has one, shall be prima facie evidence of his authority to meke and certify
such affidavit.

E.(3) If sumons has been properly served, failure to return the
summons or make or file a proper proof of service shall rot affect the
validity of the service.

F. Mamer of service, (1) Sumons shall be served, either within

or without this State, in any manner reasonably calculated, under all the
circumstances, to apprise the defendant of the existence and pendency of
the action and to afford a reasonable opportunity to appear and defend.

F.(2) For personal service, the person serving the summons shall



deliver a certified copy of the summons and a certified copy of the
complaint to the person to be served. For service by mail or mailing of
summons and complaint as otherwise required or allowed by this Rule,

the plaintiff shall mail a certified copy of the summons and a certified
copy of the complaint to the person to be served/ by certified or regis-
tered mail, return receipt requested. Service by mail shall be complete
when the registered or certified mail is delivered and the return receipt
signed or when acceptance is refused.

F.(3) Except when service by publication is available pursuant
to section G. of this Rule % service pursuant to subsection (4) of
this section, service of summons either within or without this State
may be substantially as follows:

F.(3)(a) Except as provided in paragraphs (b) and (c) of this
subsection, upon a natural person:

F.(3) (a) (1) by personally serving the defendant; or,

F.(3)(a) (i) 1If defendant cammot be found personally at defend-
ant's dwelling house or usual place of abode, then by personal service
upon any person over 14 years of age residing in the dwelling house or
usual place of abode of defendant, or if defendant maintains a regular
place of business or office, by leaving a copy of the summons and comp-
laint at such place of business or office, with the person who is appar-
ently in charge. Where service under this subparagraph is made on one
other@ the defendant, the plaintiff shall cause to be mailed a copy

of the summons and complaint to the defendant at his dwelling house or



N | uusual place of abode, together with a statement of the date, time and
place at vhich service was made; or,
F.(3)(a)(iii) In any case, by serving the summons in a mammer speci-

by any other rule or statute on the defendant or upon

F.(3)(b) Upon a minor under the age of 14 years, by service in the
mamer specified in paragraph (a) of this subsection upon such minor, and
also wpon such minor's father, mother, conservator of his estate or guard-
ian, or if there be none, then upon any person having the care or control
of the minor or with whom such minor resides or in whose service such minor
is employed or upon a guardian ad litem appointed pursuant to Rule
27 A.(2).

F.(3)(c) Upon an incapacitated person, by service in the ménner

i specified in paragraph (a) of this subsection upon such person and also upon
the conservator of such person's estate or guardian, or if there be none, |
upon a guardian ad litem appointed pursuant to Rule 27 B.(2).

F.(3)(d) Upon a domestic or foreign corporation, limited partnership
or other unincorporated association which is subject to suit wnder a common
name:

F.(3)(d)(1) By personal service upon a registered agent, officer,
director, Ageneral partner, or managing agent of the corporation, limdted
partnership or association. In lieu of delivery of a copy of sumons and
complaint to the registered agent, officer, general partner or managing

agent, such coples may be left at the office of such registered agent,

¢
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officer,Vgeneral partner or managing agent, with the person who is
apparently in charge of the office.

F.(3)(d)({ii) If mo registered agent, officer, director, general
partner, or managing agent can be found nor hag an office in the county
where the action or proceeding is filed, the summons may be serwved:
by personal service upon any person over the age of 14 years who resides
at the dwelling house or usual place of abode of such registered agent,
officer, director, general partner @mglng agent; er—by mail-upen

h 1eoi erec—aEen a ice direecte geIIeTa parene Q n-:l-:_'ll
agents or, by personal service on any clerk or agent of the corporation,
limited partnership or association who may be found in the county where
the action or proceeding is;\ filed; or by mailing a copy of the summons
and conplaint to such relst azed agent, officer, director, general partner
or managing agent. Where service is made by leaving a copy of the SUmmons 4
and complaint at the dwelling house or usual place of abode of p‘éassﬂ;%:w‘; e
oPfcien, durasTn ; g omd pATRn o Mmagony Ayet,
identified—in-subparagraph—(i)of this—paragrapr, the plaintiff shall im-
mediately cause a copy of the summons and complaint to be mailed to the
person to whom the summons is directed, at his dwelling house or usual place
of abode, together with a statement of the date, time and place at which
service was made.

F.(3)(d)({ii) In any case, by serving the summons in a manner speci-
fied in this Rule or by any other rule or statute upon the defendant or

an agent authorized by appointment or law to accept service of summons for

the defendant.



F.(3)(e) Upon the State, by personal service upon the Attorney
General or by leaving a copy of the sumons and complaint at the Attorney
General's office with a deputy, assistant or clerk.

F.(3)(£) Upon any county, incorporated city, school district, or
other public corporation, commission or board, by personal service upon an
officer, director, managing agent, clerk or secretary thereof. In lieu of
delivery of the copy of the summons and complaint personally to such offi-
cer, director, managing agent, clerk or secretary, such copies may be lert
in the office of such officer, director, managing agent, clerk, or secretary
with the person- who is apparently in charge of the office. When a county is
a party to an action, in addition to the service of summons specified above,
an additional copy of the sumons and complaint shall also be served upon
the District Attorney of the county in the same manner as required for
service upon the county clerk.

F.(4) VWhen service is to be effected wpon a party in a foreign
country, it is also sufficient if service of summons is made in the mamner
prescribed by the law of the foreign country for service in that country in
its courts of general jurisdiction, or as directed by the foreign authority
in response to letters rogatory, or as directed by order of the court, pro-
vided, however, that in all cases such service shall be reasonably calcu-
lated to give actual notice.

G. Publication. (1) On motion upon a showing by affidavit that
service cannot be made by any other method more reasonably calculated to
apprise the defendant of the existence and pendency of the action, the

court may order service by publication.



shall proceed against such unknown heirs or persons in the same mammer as
against named defendants served by publication and with like effect, and any
such wknown heirs or persons who have or claim any right, estate, lien or
interest in the real property in controversy, at the time of the commence-
ment of the action and served by publication, shall be bound and concluded
by the judgrent in the action, if the same is in the favor of the plaintiff,
as effectively as if the action was brought against such defendants by name.
G.(6) A defendant against whom publication is ordered or his rep-
resentatives may, upon good cause shown and upon such terms as may be proper,
be allowed to defend after judgment and within one year after entry of judg-
ment., If the defense is successful, or the judgment or any part thereof has

been collected or otherwise enforced, restitution may be ordered by the

- court, but the title to property sold wpon execution issued on such judgment,

to a purchaser in good faith, shall not be affected thereby.
G.(7) Service shall be complete at the date of the last publication:

H. Disregard of error; actual motice. Failure to strictly comply

with provisions of this Rule relating to the form of summons, issuance of
summons and the person who may serve summons shall not affect the validity
of service of summons or the existence of jurisdiction over the person, if
the court determines that the defendant received actual notice of the sub-
stance and pendency of the action. The court may allow amendment to a sum-
mons or proof of summons and shall disregard any error in service of summons
that does not materially prejudice the substantive rights of the party

against whom summons was issued.
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. Telégraphic transmission. A summons and complaint may be trans-

mitted by telegraph as provided in Rule 8 D.

2t

BACKGROUND NOTE

For service process, see Rule 8.

For servicg of subpoenas, see Rule 55.

ORS sectibns superseded: Ke®E», 15.020, 15.030, 15.040, 15.060,
15.080) 15.090,/ 15.110, 15.120, 15.130, 15.140, 15.150, 15.160, 15.170,
15.180, wlil#®, 15.220, ST

15.210,

COMMENT

This rule brings all general provisions for service of summons
together in one place. It is designed to give a fairly specific des-
cription of the procedure to be followed but to reduce overtechnical
requirements in commencement of an action. The important standard to be
maintained is adequate notice to the defendant; if this is met, then
deviations from the prescribed procedures for form of summons, issuance e
of summons, person serving, form of return and manner of service should
not invalidate the service. Subsections E.(3) and F.(l) and Section’H.
make this clear. Subsection F.(#) is the basic rule for mammer of )
service; subsection F.(3) describes acceptable methods of service
that would meet the standard of subsection F.(8), but these are not
exclusive. Note, however, that summons must be served in some mammer:;
mere knowledge of pendency and nature of the action will not require the
defendant to appear and defend.

The defined methods of service apply both to in state and out of
state service. The grounds for personal jurisdiction are covered in
Rule 4. They include service within the state and domicile within the
state and to that extent location of service is related to personal juris-
diction; beyond that, there is no reason to limit methods of service by
territorial boundaries.

The rule, in conjunction with revisions to ORS sections relating to
appointments of agents, eliminates any service of process on state agents
who are fictionally appointed as agents for service of process upon out of
state defendants. Modern jurisdictional theory does not require service
within the boundaries of the state, and requiring service on the Corpora-
tion Commissioner or other state official is a useless act which is
burdensome and expensive for the officials and litigants.



pm e
a()"o (E L P /[".o’ ;e

-
Section’B. is based upon ORS 15.020.
Subsections C. (1) to (3) are based upon ORS 15.040 and 15.220.
Subsection C. (4) changes the disparate time for response to services in
the state, in another state, outside the United States, and by publica-
tion of ORS 15.040, 15.110 and 15.140 to a uniform 30-day period. Service
upon another authorized to accept service of sumons for the defendant y
would include leaving a copy of the summons and complaint at a dwelli o]
house or usual place of abode or an office or O&ﬁfm—i%
fober than the named defendant.as-described in-theserules—or~

~ 666
Section D. is based upon ORS 15.3#60 but eliminates a specific des-
cription of the sheriff. The sheriff, as a person over 18, can, of course,
serve unless the sheriff is a party.

7
SectionE. is based upon 15.060, 15.110 and 15.160. Subsection
E. (3) would avoid invalidation of good service of summons because of
some technical in the return. A return and proof of service are
still required by subsections E. (1) and (2). Ogo

forms of the methods of service described in 15.188. The most signifi-
cant change is paragraph F. (3) (d), which prowv t the pre

method of service is personal service (including leaving at their office)
upon a responsible officer, director or agent in the county where the
suit is filed; if this camnot be accomplished, four alternatives are
available to the plaintiff: personal service (including leaving at their
office) on such persons wherever they may be found within or without the
state; substituted service at the dwelling house or usual place of abode
of such persons, whether located within or without the state; mailing to
such persons; or service upon any agent who may be found in the county

The methods of service described in subsection F. (3) are modified . A,@S
l

wheyé suit was filed. Since the basic standard remains adequacy of
notliic ¢, the agent so served must be one likely to notify responsible
pers in the corporation of the pendency of the action. This paragraph

applies to associations and limited partnerships which may be sued under
a common name; service in the case of partmerships and associations not
suable under a common name is service on the named individual defendants
and is covered by paragraph F.(3)(a). The effect of service on less than
all partmership or association members in terms of judgments and enforce-
ment of judgments is left to QRS 15.100 and other rules dealing with that
subject. ORS |7.08S ond 17. 090 were ¢luminFed

Subsection F. (4) was adapted from Federal Rule 4(i).

7
The publication provisions of section’G. differ from ORS 15.120 to

15.180 in the circumstances when publication is available. Under the
N isti tatutes lication is available only in certain classes of
’«FLU cases depending upor¥ location and availability of a defendant for service
04L within the state. This rule makes publication available only as a last
0‘ resort, when service can be accomplished by no other reasonable method,

but makes such publlcatlon available in-these—eirewmstarrces for any case.
Once publication is available, the procedure followed is similar to that

of the present statutes.
@'” s
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RULE 7

SUMMONS

A. Plaintiff and defendant defined. For purposes

of this rule, 'plaintiff" shall include any party issuing
sumons and "defendant shall include any party upon wchom
service of summons is sought.

B. Issuance. Any time after the action or proceed-
ing is commenced, plaintiff or plaintiff's attorney may issue
as many original summonses as either may elect and deliver
such sumonses to a person authorized to serve summons under
section E. of this rule/\ A sumons is issued when.\subscribed

|

by plaintiff or a resident attorney of this state. /

/

7

C.(1) Contents. The summons shall contain:

C.(1)(a) Title. The title of the cause, specifying
the name of the court in which the complaint is filed and the
names of the parties to the action.

C.(1) () Direction to defendant. A direction to the

defendant requiring defendant to appear and defend within the
time required by subsection (2) of this section and e prell

D defendant that in case of failure to do so, the plain-
tiff will apply to the court for the relief demanded in the
complaint.

C.(1)(c) Subscription; post office address. A subscrip-

tion by the plaintiff or by a resident attorney of this state,
with the addition of the post office address at which papers in

the action may be served by mail.



C.(@2) Time for response. If the sumons is served by
any mammer other than publication, the defendant shall appear
and defend within 30 days from the date of service. If the
sumons is served by publication pursuant to section D. (3} of
this rule, the defendant shall appear and defend within 30

days from a date stated in the summons. The date so stated

in the sumons shall be the date of the first publication.

C.(3) Notice to party served.

C.(3)(a) In general. All summonses other than a
sunmons to Jom a party pursuant to Rule 22 D. shall contain a
notlce\/ln agie equal to at least 8-point type which may be
substantially in the following form with the appropriate number

of days inserted:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "'appear'' in this case or the other side will win -
automatically. To '"appear'' you must file with the court a legal

11

paper called a "motion" or "answer.' This paper must be given

to the court within 30 days along with the required filing

\
fee. It must be in proper form and a copy must be delivered or
mailed to the plaintiff or the plaintiff's attorney.

If you have questions, you should see an attorney

immediately.

/7;/“J A/
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C.(3) (b) Service on maker of contract for counterclaim.

A su:gnons to join a party pursuant to Rule 22 D. (2) shall contain
Ty & Five
a notice¥inV¥size equal to at least 8-point type which may be

suhstantially in the following Zform:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "'appear'' to protect\ your rights in this matter.
To "appear' you must file with the court a legal paper called a

"motion" or 'reply.' This paper must be given to the court
within 30 days along with the required filing fee. It must
be in proper form and a copy must be delivered or mailed to the
defendant or ﬁhe defendant's attorney.

If you have questions, you should see an attorney

immediately. | : 4

C.(3)(c) Service on maker of contract for attorney's fees.

A sumons te join a party pursuant to Rule 22 D. (3) shall contain
vi;ﬁ‘» atatt
a notice'inVsize equal to at least 8-point type which may be sub-

stantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You may be liable for attorney fees in this case. Should

plaintiff in this case not prevail, a judgment for reasonable

~F=
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attorney fees will be entered against you, as provided by

the agreement to which defendant alleges you are a party.
You must ''appear'' to protect your rights in this

matter. To "appear'' you must file with the court a legal

1

paper called a "motion'" or 'reply.' This paper must be
given to the court within 30 days along with the required
filing fee. It must be in proper form and a copy must be
delivered or mailed to the defendant or the defendant's
attorney.

If you have questions, you should see an attorney

immediately.

D. Mamner of service.

D. () Notice required. Sumons shall be served,

1 4]
either within or without this state, in any manner follcs

I Yirls 4
reasonably calculated, under all the circumstances, to —
apprise the defendant of the existence and pendency of /l( b 3

the action and to afford a reasonable opportunity to appear
and defend. Summons may be served in a mamner specified
in this rule or by ahy other rule or statute on the defend-
ant or upon an agent authorized by appointment or law to
accept service of summons for the defendant. Service may
be made, subject to the restrictions and requirements of
this rule, by the following methods: personal service of

sumons upon defendant or an agent of defendant authorized

-4-



/ \/busmess offlce service may be made yleavmg a certif ..j?e .sal
oty

to receive process; substituted service by leaving a copy

W
Clert S
of sumons and complaint at a person s dwelling house or, WY;JL‘? LWM/C T
F( £ S/Vﬁ—vv‘/ﬁﬁ 7 M LVLUI'\ [ ptv‘&n W (,\
usual place of abode; \fervme by mail; or, service by publica- T

A ¢ \\
tion. {/ﬁl o )

" %«/f“@
D.(2) Service methods. l//ﬂ) “HY
w’ L

D.(2)(a) Personal service. Personal service may be ¥

made by delivery of a certified copy of the summons and a
certified copy of the complaint to the person to be served.

D.(2) (b) Substituted service. Substituted service may

be made by delivering a certified copy of the summons and
complaint to any person over 14 years of age residing in the

dwelling house or usual place of abode of the person to be

served. Where substituted service is used, the plaintiff

shall cause tc be mailed a certified copy of the summons and
complaint to the defendant at defendant's dwelling house or
usual place of abode, together with a statement of the date,

time and place at which substituted service was made

\,{Lu, e

L copy of the summons and complaint at such off:.ce%n.th the person

who is aP}iarently in charge. lwhsne OFFice Senvie (s LS d

g / [Z &=

P2 Sty Crowe b e mailed « cenfatacd Jf’;/\
D. (2) (d) Serv1ce by mail. Service by mail, when required

or allowed by this rule, shall be made by mailing a certified

copy of the summons and a certified copy of the complaint to the
defendant by certified or registered mail, return rec'eipt requested.
Service by mail shall be complete when the régi_stered or certified

( ' . ) € -5_ e ’
Ton e Smnay w X rplect L R detn df oY
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mail is delivered and the return receipt signed or when

acceptance is refused.

D.(3) Particular defendants. Service may be

made upon specified defendants as follows:

D.(3)(a) Individuals.

D.(3) (a) (1) Generally. Upon an individual
defendant by personal service upon such defendant or an
agent authorized by appointment or law to receive service
of sumons or if defendant cannot be personally found,
at defendant's dwelling house or usual place of aboyvde,
then by substituted service or by office service upon such
defendant or an agent authorized by appointment or law to
receive service of summons.

D.(3)(a) (i) Minors. Upon a minor under the age
of 14 years, by service in the mammer specified in sub-
paragraph (i) of this paragraph upon such minor, and
also upon such minor's father, mother, conservator of such
minor's estatej or guardian, or if there <be none, then upon
any person having the care or control of the minor or with
whom such minor resides or in whose service such minor is
employed or upon a guardian ad litem appointed pursuant
to Rule 27 A. (2).

D.(3)(a) (1ii) Incapacitated persons. Upon an

incapacitated person, by service in the mamner specified
subparagraph (i) of this paragraph upon such person and
also uwon the conservator of such person's estate or

guardian, or if there be none, upon a guardian ad litem

-6~



appointed pursuant to Rule 27 B. (2).

D.(3) (b) Corporations; limited partnerships, wnincorpora-

ted associations subject to suit under a common name. Upon a

domestic or foreign corporation, limited partnership/or other
wnincorporated association which is subject to suit under a
Common name :

D.(3) () (1) Primary service method. By personal service

or office service upon a registered agent, officer, director,
general partnmer, or managing agent of the corporation, limited
partnership,or association.

D.(3)(b) (i) Alternatives. If a registered agent, offi-

cer, director, general partner, or managing agent cammot be
found and@es not have an office in the county\mere the action
«
or proceeding is filed, the summons may be served: by substi-
tuted service upon such registered agent, officer, director,
general partnea or managing agent; or, by perscnal service on
any clerk or agent of the corporation, limited partnershig or
association who may be found in the county where the action or
proceeding is filed; or by mailing a copy of the summons and
complaint to a registered agent, officer, director, general

partner 'y or managing agent.

D.(3) (c) State. Upon the state, by personal service upon
the Attorney General or by leaving a copy of the summons and
complaint at the Attorney General's office with a deputy,

assistan? or clerk.



D.(3)(d) Public bodies. Upon any county, incorpo-

rated city, school district, or other public corpora-
or office service
tion, commission,or board, by personal service/upon

an officer, dirztor, managing agent, clerk or secre-
tary thereof. When a county is a party to an action,
in addition to the service of summons specified above,
an additional copy of the summons and complaint shall
also be served upon the District Attorney of the county
in the same mamner as required for service upon the

comnty clerk.

D.(4) Service in foreign country. When service

is to be effected upon a party in a foreign cowntry, it
is also sufficient if service of sumons is made in the
mammer prescribed by the law of the foreign country for
service in that country in its courts of general juris-
diction, or as directed by the foreign authority in
response to let.ters rogatory, or as directed by order of
the court, provided, however, that in all cases such
service shall be reasonably calculated to give actual
notice.

4% Service by publication or mailing to a post

office address.

D ;ﬁ(S) (a) On motion wpon a showing by affidavit
that service camnot be made by any other method more
reasonably calculated to apprise the defendant of the

existence and pendency of the action or proceeding, the

-8-
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the court may order service by publication, or at the discre-
tion of the court, by mailing without publication to a specified
post office address of defendant, return receipt requested,

deliver to addressee only.

D @, (53) (b) Contents of published sumons. In addition
to the contents of a summons as described in section C. of
this rule, a published summons shall also contain a summary
statement of the object of the complaint and the demand for
relief, and the notice required in section C. (3) shall state:
"This paper must be given to the court within 30 days of the
date of first publication specified herein along with the
required filing fee." The published sumwons shall also contain
the date of the first publication of the summons.

) @ (5) (c) Where published. An order for publication

shall direct publication to be made in a newspaper of general
circulation in the county where the action is commenced, or
if there is no such newspaper, then in a newspaper to be
designated as most likely to give notice to the person to be
served. Such publication shall be four times in successive
calendar weeks.

@ ?/(5) (d) Mailing summons and complaint. If service by

publication is ordered and defendant's post office address is
known or can with reasonable diligence be ascertained, the
plaintiff shall mail a copy of the summons and complaint to
the defendant. When the address of any defendant is not known
or cammot be ascertained upon diligent inquiry, a copy of the

summons and complaint shall be mailed to the defendant at

-9-



defendant's last known address. If plaintiff does
now know and camnmot ascertain, upon diligent inquiry,
the present gai& last known address of the defendant,
mailing a copy of the sumons and complaint is not
required.

0 /@(S) (e) Unknown heirs or persons. If service

cannot be made by another method described in this section
because defendants are unknown heirs or persons as des-
cribed in sections I. and J. of Rule 20, the action or
proceeding shall proceed against such unknown heirs or
persons in the same mammer as against named defendants
served by publication and with like effect, and any such
unknown heirs or persons who have or claim any right,
estate, lien or interest in the real property in contro-
versy, at the time of the commencement of the action and
served by publication, shall be bound and concluded by
the judgment in the action, if the same is m@ favor
of the plaintiff, as effectivelj’r as if the action or

proceeding was brought against such defendants by name.

JQ/@ (5) (£) Defending after judgment. A defendant
against whom publication is ordered or such defendant's
representatives may, upon good cause shown and upon such
terms as may be proper, be allowed to defend after judg-
ment and within one year af_ter entry of judgment. If the
defense is successful,/‘g\? tlf'le judgment or any part thereof

has been collected or otherwise enforced, restitution may

<10



be ordered by the court, but the title to property sold upon
execution issued on such judgment, to a purchaser in good
faith, shall not be affected thereby.

D ﬁ?/ (5)(g) Completion of service. Service shall be

complete wthe date of the last publication.

A
Y/# By whom served; compensation. A summons may be

served by any competent person 18 years of age or older who
is a resident of the state where ée"rvice is made or of this
state and is not a party to the action nor an officer, direc-
tor, or employee of, nor attorney for, any party, corporate
or otherwise. Compensation to a sheriff or a sheriff 's deputy
in this state who serves a summons shall be prescribed by
statute or rule. If any other person serves the summons, a
reasonable fee may be paid for service. This compensation
shall be part of disbursements and shall be recovered as pro-
vided in ORS 20.020.

(f @ Return; proof of service.

(r @(l) Return of summons. The summons shall be

promptly returned to the clerk with whom the complaint is
filed with proof of service or mailing, or that defendant can-
not be found. The sumons may be returned by mail.

rf %(2) Proof of service. Proof of service of summons

or mailing may be made as follows:

?@ (2)(a) Perscnal service or mailing. Personal service

o@*mailing shall be proved by:

5



% g/@) (a) @) The affidavit of the server indica-
ting the time, place)and mamnmer of service, that the
server is a competent person 18 years of age or older
and a resident of the state of service or this state
and is not a party to nor an officer, directoé&;; eﬁégf
employee of, nor attorney for any party, corporate or
otherwise, and that the server knew that the person, firm
or corporation servedﬁ%ﬁtiﬁe identical one named in the
action. If the defendant is not perscnally served, the
server shall state in the affidavit when, whergfand with
whom a copy of the sumons and complaint was left or
describe in detail the marmer and circumstances of
service. If the summons and complaint were mailed, the
affidavit shall state the circumstances of mailing and
the return receipt shall be attached.

f:%§;j2)(a)(ii) If the copy of the summons is served
by the sheriff, or a sheriff's deputy, proof may be made
by the sheriff's or deputy's certificate of service
indicating the time, place}and marmer of service, and if
defendant is not personally served, when, wheréjand with
whom the copy of the summons and complaint was left or
describe in detail the mammer and circumstances of
service. If the sumons and complaint were mailed, the
affidavit shall state the circumstances of mailing and the

return receipt shall be attached.
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7 ’(%, (2) (a) (11i) An Affidavit or certificate containing

U .
proof of service may be made upon the summons or as a separate

S &oi‘vw\ '

WZ) (b) Publication. Service by publication shall be
peeved proved by an affidavit in substantially the following form:

Affidavit of Publication

State of Oregon, )
)  ss.
County of )
I, , being first duly sworn, depose
and say that I am the (here set forth the

title or job description of the person meking the affidavit), of

the ,

a newspaper of general circulation, as defined by ORS 193.010 and

193.020; published at in the

aforesaid county and state; that I know from my personal knowledge

that the , a printed copy of

which is hereto ammexed, was published in the entire issue of said
newspaper four times in the following issues: (here set forth
dates of issues in which the same was published.

Subscribed and sworn to before me this day of

19

Notary Public of Oregon
My commission expires
day of ; 19

Y\,‘;}i ‘Y/ J -1%-



(‘ g// (2) (¢) Making and certifying affidavit. The’
affidavit of service may be made and certified %ﬁfﬁotary
public, or other official authorized to administer oaths
and acting as such by authority of the United States, or
any state or territory of the United States, or the
District of Columbia, and the official seal, if any, of
such person shall be affixed to the affidavit. The signa-
ture of such notary or other official, when so attested
by the affixing of the official seal, if any, of such
person, shall be prima facie evidence of authority to
make and certify such affidavit.

% /;@(3) Written admission. In any case proof may be

made by written admission of the defendant.

[%(4) Failure to make proof; validity of service.
If summons has been properly served, failure to make or
file a proper proof of service shall not affect the
validity of the service.

62 é_Disregard of error; actual notice. Failure to

strictly comply with provisions of this rule relating
to the form of summons, issuance of summns/ and the per-
son who may serve summons shall not affect the wvalidity
of service of sumons or the existence of jurisdiction
over the person, if the court determines that the
defendant received actual notice of the substance and
pendency of the action. The court may allow amendment

to a sumnons or affidavit or certificate of service of

sumons and shall disregard any error in the content or

1z
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service of sumons that does not materially prejudice the
substantive rights of the party against whom sumons was

issued.
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that the defendant received actual rotice of the substance and
pendency of the action. The court may allow amendment to a sum-
mns or proof of service of summons and shall disregard any
error in service of sumons that does not materially prejudice
the substantive rights of the party against whom summons was

. issued. |

I. Telegraphic transmission. A sumons and complaint

may be transmitted by telegraph as provided in Rule 8 D.
BACKGROUND NOTE

For service of process, see Rule 8. For service of sub-
poenas, see Rule 55.

ORS sections superseded: 15.020, 15.030, 15.040,-15.060,
15.080 ‘13‘68‘573__&13"1'16090 15.120, 15.130, 15.140, "15.150,
15.160, 15.170, 15.180, 15.210, 15.220. 45.120.

QOMMENT

This rule brings all general provisions for service of
sumons together in one place. It is designed to give a fairly
specific description of the procedure to be followed but to
reduce overtechnical requirements in commencement of an action.
The important standard to be maintained is adequate notice to
the defendant; if this is met, then deviations from the prescribed
procedures for form of sumons, issuance of summons, person serv-
ing, form of return and marmer of service should not invalidate
the service. Subsections E.(3) and F.(l) and Section 7 H. make
this clear. Subsection F.(l) is the basic rule for memmer of
service; subsection F.(3) describes acceptable methods of service
that would meet the standard of subsection F.(l), but these are
ot exclusive. Note, howewer, that sumons must be served in
some mammer; mere knowledge of pendency and nature of the action
will not require the defendant to appear and defend.

The defined methods of service apply both to in state and
out of state service. The grounds for personal jurisdiction are
covered in Rule 4, They include service within the state and
domicile within the state and to that extent location of service
is related to personal jurisdiction; beyond that, there is mo
reason to limit methods of service by territorial boundaries.

The rule does mot include any service of process on state
agents who are fictionally appointed as agents for service of
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process upon out of state defendants. Modern jurisdictional
theory does mot require service within the boundaries of the
state, and requiring service on the Corporation Commissioner or
other state official is a useless act which is burdensome and
expensive for the officials and litigants. To the extent that
such service is retained in separate ORS sections, it would be
within subparagraphs F.(3)(a)(iii) and F.(3)(d)(iii).

Section B. is based uon ORS 15.020.

Subsections C.(1) to (3) are based upon ORS 15.040 and
15,220, Subsection C.(4) changes the disparate time for res-
ponse to services in the state, in another state, ocutside the
Uhited States, and by publication of ORS 15.040, 15.110 and
15.140 to a wniform 30-day period. Service won another author-
ized to accept service of summons for the defendant would include
leaving a copy of the summons and complaint at a dwelling house
or usual place of abede or an office or any type of service upon
someone other than the named defendant.

Section 7 D, is based wpon ORS 15.060 but eliminates a
specific description of the sheriff. The sheriff, as a person
over 18, can, of course, serve wunless the sheriff is a party.

Section 7 E. is based won 15,060, 15.110 and 15.160. Sub-
section E.(3) would avoid invalidation of good service of summns
because of some teckmical defect in the retum. A return and
proof of service are still required by subsections E.(1) and (2).

The methods of service described in subsection F.(3) are
modified forms of the methods of service described in 15.080. The
most significant change is paragraph F.(3)(d), which provides that
the preferred method of service is personal service (including
leaving at their office) uwpon a responsible officer, director or
agent in the county where the action is filed; if this cammot be
accomplished, four altermatives are available to the plaintiff:
personal service (including leaving at their office) upon such per-
sons wherever they may be found within or without the state; sub-
stituted service at the dwelling house or usual place of abode of
such persons, whether located within or without the state; mail-
ing to such persons; or service uon any agent who may be found in
the county where the action was filed. Since the basic standard
remains adequacy of motice, the agent so served must be one likely
to notify responsible persons in the corporation of the pendency of
the action. This paragraph applies to associations and limited
partnerships which may be sued wnder a common name; service in the
case of partnerships and associations mot suable under a common
name is service on the named individual defendants and is covered
by paragraph F.(3)(a). The effect of service on less than all
partnership or association members in terms of judgments and
enforcement of judgments is left to ORS 15.100 and other rules
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RULE 7
SUMMONS

A. Plaintiff and defendant defined. For purposes of this rule,

"plaintiff" shall include any party issuing summons and ''defendant' shall
include any party upon whom service of summons is sought.

B. Issuance. Any time after the action or proceeding is commenced,
plaintiff or plaintiff's attorney may issue as many original summonses as
either may elect and deliver such summonses to a person authorized to serve
summons under section D. of this rule.

C. Contents. The sumons shall contain:

C.(l) The title of the cause, specifying the name of the court in
which the complaint is filed and the names of the parties to the action.

C.(2) A direction to the defendant requiring defendant to appear and
defend within the time required by subsection (4) of this section and shall
notify defendant that in case of failure to do so, the plaintiff will apply
to the court for the relief demanded in the complaint.

C.(2)(a) All summonses other than a summons to join a party pursu-
ant to Rule 22 D. shall contain a notice in a size equal to at least 8-point
type which may be substantially in the following form with the appropriate

munber of days inserted:

| NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must ''appear'' in this case or thé other side will win automatical-

ly. To "appear' you must file with the court a legal paper called a "motion' or



"answer."

This paper must be given to the court within ~~  days along
with the required filing fee. It must be in proper form and a copy
must be delivered or mailed to the plaintiff or his attomey.

If you have questions, you should see an attorney immediately.

C.(2)(b) A sumons to join a party pursuant to Rule 22 D.(2) shall
contain a notice in size equal to at least 8-point type which may be sub-
stantially in the following form with the appropriate number of days

inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You must "'appear'' to protect your rights in this matter. To "appear"
you must file with the court a legal paper called a "motion'" or '‘reply."
This paper must be given to the court within __ days along with the
required filing fee. It must be in proper form and a copy must be delivered
or mailed to the defendant or his attomey. If you hawve questions, you should

see an attormey immediately.

C.(2)(c) A sumons to join a party pursuant to Rule 22 D.(3) shall
contain a notice in size equal to at least &point type which may be substan-

tially in the following form with the appropriate mmber of days inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You may be liable for attomey fees in this case. Should plaintiff in

16



this case not prevail, a judgrrent for reasonable attorney fees will be
entered against you, as provided by the agreement wo chich defendant
alleges you are a party.

You must ''appear'' to protectyour rights in this matter. To
"appear'' you must file with the court a legal paper called a "motion' or

'

"reply." This paper must be given to the court within = days along
with the required filing fee. It must be in proper form and a copy must

be delivered or mailed to the defendant or his attormey.

C.(3) A subscription by the plaintiff or by a resident attorney
of this state, with the addition of the post office address at which
papers in the action, may be served by mail.

C.(4) The summons shall require the defendant to appear and defend
within the following times:

C.(4)(a) If the summons is served personally or by mail upon

defendant or served personally or by mail upon another authorized to accept

" service of the summons for the defendant, the defendant shall appear and

defend within 30 days from the date of service.

C. () (b) If the sumons is served by publication pursuant to sec-
tion G. of this Rule, the defendant shall appear and defend within 30
days from a date stated in the summons. The date so stated in the sum-

mons shall be the date of the first publicatiom.

competent person 18 years of age or older who is a resident of the state
where service is made or of this state and is not a party to the action
nor an officer, director, or employee of, nor attorney for, any party,

corporate or otherwise. Compensation to a sheriff or a sheriff's deputy

17
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of the county in this state where the person served is found, or such
person's dwelling house or usual place of abode is located, who serves
a summons, shali prescribed by statute or rule. If any other person
serves the summons, a reasonable fee may be paid for service. This
compensation shall be part of disbursements and shall be recovered as
provided in ORS 20.020.

E. Return; proof of service. (1) The summons shall be promptly

returned to the clerk with whom the complaint is filed with proof of
service or mailing, or that defendant carmot be found. When served out
of the county in which the action is commenced, the summons may be re-
turned by mail.

E.(2) Proof of serVice of summons or mailing may be made as fol-
lows:

E.(2)(a) Personal service or mailing shall be proved by (i)
the affidavit of the server indicating the time, place and mammer of
service, that the server is a competent person 18 years of age or older
and a resident of the state of service or this state and is not a party
to nor an officer, director or employee of, nor attorney for, any party,
corporate or otherwise, and that the server knew that the person, firm
or corporation served is the identical one named in the action. If
the defendant is not personally served, the server shall state in the
affidavit when, where and with whom a copy of the summons and complaint
was left or describe in detail the marmer and circumstances of serv-
ice. If the sumns and complaint were mailed, the affidavit shall

state the circumstances of mailing and the return receipt shall be at-

tached. (ii) If the copy of the summons is served by tl;.e sheriff, or a sher-

iff's deputy, of the county in this state where the person served was found or
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such person's dwelling nouse or usual place of abode is located, proof
may be made by the sheriff's or deputy's certificate of service indicafing
the time, place and mammer of service, and if defendant is not person-
ally served, vhen, where and with whom the copy of the summons and complaint
was left or describe in detail the mammer and circumstances of service.
If the summons and complaint were mailed, the affidavit shall state the
circumstances of mailing and the return receipt shall be attached. (iii)
An affidavit or certificate containing proof of service may be made upon the
sumons or as a separate endorsement.

E.(2)(b) Service by publication shall be proved by an affidavit
in substantially the following form:

Affidavit of Publication

State of Oregon,
ss.

County of

I, , being first duly swom, depose and say that I am the ‘
(here set forth the title or job description of the

person meking the affidfavit), of the

a newspaper of general circulation, as defined by ORS 193.010 and 193.020;

published at in the aforesaid county and state; that I know

from ny personal knowledge that the , a printed copy of

which is hereto amnexed, was published in the entire issue of said newspaper
four times in the following issues; (here set forth dates of issues in which

the same was published).
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Subscribed and sworn to before me this day of =~ , 19

Notary Public of Oregon.
My commission expires

day of , 19

E.(2)(¢) In any case proof may be made by written admission of the
defendant.

E.(2)(d) The affidavit of service may be made and certified by a
notary public, or other official authorized to administer oaths and acting
as such by authority of the United States, or any state or territory of the
United States, or the District of Columbia, and his official seal, if he
has one, shall be affixed to the affidavit. The signature of such notary or
other official, when so attested by the affixing of his official seal, if he
has one, shall be prima facie evidence of his authority to make and certify
such affidavit.

E.(3) If sumons has been properly served, failure to return the
sumons or make or file a proper proof of service shall mot affect the
validity of the service.

F. Mamer of service. (1) Summons shall be served, either within

or without this State, in any mamner reasonably calculated, under all the
circumstances, to apprise the defendant of the existence and pendency of
the action and to afford a reasonable opportunity to appear and defend.

F.(2) For personal service, the person serving the summons shall

20



deliver a certified copy of the summn's. and a certified copy of the
complaint to the person to be served. For service by mail or mailing of
sumons and complaint as otherwise required or allowed by this Rule,

the plaintiff shall mail a certified copy of the summons and a certified
copy of the complaint to the person to be served by certified or regis-
tered mail, return receipt requested. Service by mail shall be complete
when the registered or certified mail is delivered and the return receipt
signed or when acceptance is refused.

F.(3) Except when service by publication is available pursuant
to section G. of this Rule and service pursuant to subsection (4) of
this section, service of sumons either within or without this State
may be substantially as follows:

F.(3)(a) Except as provided in paragraphs (b) and (c) of this
subsection, upon a natural person:

F.(3)(a) (1) by personally serving the defendant; or,

F.(3)(a) (1) If defendant cammot be found personally at defend-
ant's dwelling house or usual place of abode, then by personal service
upon any person over 14 years of age residing in the dwelling house or
usual place of abode of defendant, or if defendant maintains a regular
place of business or office, by leaving a copy of the summons and comp-
laint at such place of business or office, with the person who is appar-
ently in charge. Yhere service under this subparagraph is made on one
other than the defendant, the plaintiff shall cause to be mailed a copy

of the summons and complaint to the defendant at his dwelling house or
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wsual place of abode, together with a statement of the date, time and
place at vhich service was made; or,

F.(3)(a)(iii) In any case, by serving the summons in a mammer speci-
fied in this Rule or by any other rule or statute on the defendant or upon
an agent authorized by law to accept service of summons for the defendant.

F.(3)(b) Upon a minor under the age of 14 years, by service in the
mammer specified in paragraph (a) of this subsection upon such minor, and
also upon such minor's father, mother, conservator of his estate or guard-
ian, or if there be none, then upon any person having the care or control
of the minor or with whom such minor resides or in vhose service such minor
is employed or upon a guardian ad litem appointed pursuant to Rule
27 A.(2).

F.(3)(c) Upon an incapacitated person, by service in the mammer
specified in paragraph (a) of this subsection upon such person and also upon
the conservator of such person's estate or guardian, or if there be none,
upon a guardian ad litem appointed pursuant to Rule 27 B.(2).

F.(3)(d) Upon a domestic or foreign corporation, limited partmership
or other unincorporated association which is subject to suit wder a common
name:

F.(3)(d)(1) By personal service upon a registered agent, officer,
director, general partner, or managing agent of the corporation, limited
partnership or association. In lieu of delivery of a copy of summons and
complaint to the registered agent, officer, general partner or managing

agent, such copies may be left at the office of such registered agent,
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F.(3)(e) Upon the State, by personal service upon the Attormey
General or by leaving a copy of the sumons and complaint at the Attorney
General's office with a deputy, assistant or clerk.

F.(3)(f) Upon any county, incorporated city, school district, or
otheﬁ: public corporation, commission or board, by personal service upon an
officer, director, managing agent, clerk or secretary thereof. In lieu of
delivery of the copy of the sumpons and complaint personally to such offi-
cer, director, managing agent, clerk or secretary, such copies may be left
in the officé of such officer, director, managing agent, clerk, or secretary
with tne person who is apparently in charge of the office. When a county is
a party to an action, in addition to the service of sumwons specified abowve,
an additional copy of the sumwons and complaint shall also be served upon
the District Attorney of the county in the same manner as required for
service uwpon the county clerk.

F.(4) Vhen service is to be effected wpon a party in a foreign
comtry, it is also sufficient if service of summons is made in the memmner
prescribed by the law of the foreign country for service in that cowntry in
its courts of general jurisdiction, or as directed by the foreign authority
in response to letters rogatory, or as directed by order of the court, pro-
vided, however, that in all cases such service shall be reasonably calcu-
lated to give actual notice.

G. Publication. (1) On motion wpon a showing by affidavit that
service camot be made by any other method mpre reasonably calculated to
apprise the defendant of the existence and pendency of the action, the

court may order service by publication.
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G.(2) In addition to the contents of a summons as described in
section C. of this Rule, a published summons shall also contain a summary
statement of the object of the complaint and the demand for relief, and the
notice required in section C.(2) shall state: 'This paper must be given to
the court within 30 days of the date of first publication specified herein
along with the required filing fee." The published summons shall also con-
tain the date of the first publication of the summons.

G.(3) An order for publication shall direct publication to be made
in a newspaper of general circulation in the county where the action is
comenced, or if there is no such newspaper, then in a newspaper to be
designated as most likely to give motice to the person to be served. Such
publication shall be four times in successive calendar weeks.

G.(4) 1If service by publication is ordered and defendant's post
office address is known or can with reasonable diligence be ascertained, the
plaintiff shall mail a copy of the summons and complaint to the defendant.
When the address of any defendant is not known or cammot be ascertained upon
diligent inquiry, a copy of the sumwns and complaint shall be mailed to
the defendant at his last known address. If plaintiff does not know and
camot ascertain; upon diligen;: inquiry, the present | and last known address
of the defendant, mailing a copy of the summons and complaint is not re-
quired.

G.(5) If service camnot be made by amother method described in
section F, of this rule because defendants are wknown heirs or persons as
described in sections I. and J. of Rule 20, the action shall proceed
against such unknown heifs or persons in the same mammer as against named

defendants served by publication and with like effect%iand any such unknown

-
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heirs or persons who have or claim any right, estate, lien or interest in
the real property in controversy, at the time of the commencement of the
action and served by publication, shall be bound and concluded by the
judgment in the action, if the same is in the favor of the plaintiff,

as effectively as if the action was brought against such defendants by
nane, ,

G.(6) A defendant against whom publication is ordered or his rep-
resentatives may, upon good cause shown and upon such terms as may be
proper, be allowed to defend after judgment and within one year after entry
of judgment. If the defense is successful, or the judgment or any part
thereof has been collected or otherwise enforced, restitution may be
ordered by the court, but the title to property sold upon execution issued
on such judgment, to a purchaser in good faith, shall not be affected
thereby.

G.(7) Service shall be complete at the date of the last publication.

H. Disregard of error; actual notice. Failure to strictly comply

with provisions of this rule relating to the form of summns, issuance of
sumons and the person who may serve sumons shall not affect the validity
of service of sumwns or the existence of jurisdiction over the person, if
the court determines that the defendant received actual motice of the sub-
stance and pendency of the action. The court may allow amendment to a sum-
rrbns or proof of summons and shall disregard any error in service of .
sumons that does not materially prejudice the substantive rights of the

party against whom summons was issued.
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I. Telegraphic transmission. A summons and complaint may be trans-

mitted by telegraph as provided in Rule 8 D.

BACKGROUND NOTE

For service of process, see Rule 8.

For service of subpoenas, see Rule 55.

ORS sections superseded: 15,020, 15.030, 15.040, 15.060, 15;080,
15.085, 15.090, 15.110, 15:120, 15.130, 15.140, 15.150, 15.160, 15.170,
15.180, 15.210, 15.220, 45.120.

COMMERNT

This rule brings all general provisions for service of summons
together in one place. It is designed to give a fairly specific des-
cription of the procedure to be followed but to reduce overtechnical
requirements in commencement of an action. The important standard to be
maintained is adequate notice to the defendant; if this is met, then
deviations from the prescribed procedures for form of summons, issuance
of summons, person serving, form of return and marmer of service should
not invalidate the service. Subsections E.(3) and F. (1) and Section 7 H.
make this clear. Subsection F. (1) is the basic rule for mammer of
service; subsection F. (3) describes acceptable methods of service
that would meet the standard of subsection F. (1), but these are not
exclusive. Note, however, that summons must be served in some mammer;
mere knowledge of pendency and nature of the action will not require the
defendant to appear and defend.

The defined methods of service apply both to in state and out of
state service. The grounds for personal jurisdiction are covered in
Rule 4. They include service within the state and domicile within the
state and to that extent location of service is related to personal juris-
diction; beyond that, there is no reason to limit methods of service by
territorial boundaries.

The rule, in conjunction with revisions to ORS sections relating to
appointments of agents, eliminates any service of process on state agents
who are fictionally appointed as agents for service of process upon out of
state defendants. Modern jurisdictional theory does not require service
within the boundaries of the state, and requiring service on the Corpora-
tion Commissioner or other state official is a useless act which is
burdensome and expensive for the officials and litigants.
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Section B. is based upon ORS 15.020.

Subsections C. (1) to .(3) are based upon ORS 15.040 and 15.220.
Subsection C. (4) changes the disparate time for response to services in
the state, in another state, outside the United States, and by publica-
tion of ORS 15.040, 15.110 and 15.140 to a uniform 30-day period. Service
upon another authorized to accept service of summons for the defendant
would include leaving a copy of the summons and complaint at a dwelling
house or usual place of abode or an office or any type of service upon
someone other than the named defendant.

Section 7 D. is based upon ORS 15.060 but eliminates a specific des-
cription of the sheriff. The sheriff, as a person over 18, can, of course,
serve unless the sheriff is a party.

Section 7 E. is based upon 15.060, 15.110 and 15.160. Subsection
E. (3) would avoid invalidation of good service of summons because of
some tectnical defect in the return. A return and proof of service are
still required by subsections E. (1) and (2).

The methods of service described in subsection F. (3) are modified
forms of the methods of service described in 15.080. The most signifi-
cant change is paragraph F. (3)(d), which provides that the preferred
method of service is personal service (including leaving at their office)
upon a responsible officer, director or agent in the county where the
suit is filed; if this cammot be accomplished, four alternatives are
available to the plaintiff: personal service (including leaving at their
office) on such persons wherever they may be found within or without the
state; substituted service at the dwelling house or usual place of abode
of such persons, whether located within or without the state; mailing to
such persons; or service upon any agent who may be found in the county
where the suit was filed. Since the basic standard remains adequacy of
notice, the agent so served must be one likely to notify responsible
persons in the corporation of the pendency of the action. This paragraph
applies to associations and limited partmerships which may be sued under
a common name; service in the case of partnerships and associations not
suable under a common name is service on the named individual defendants
and is covered by paragraph F.(3)(a). The effect of service on less than
all partnership or association members in terms of judgments and enforce-
ment of judgments is left to ORS 15.100 and other rules dealing with that
subject. ORS 17.085 and 17.090 were eliminated.

Subsection F. (4) was adapted from Federal Rule 4(i).

The publication provisions of section 7 G. differ from ORS 15.120
to 15.180 in the circumstances when publication is available. Under the
existing statutes, publication is available only in certain classes of
cases depending upon the nature of the case or location and availability
of a defendant for service within the state. This rule makes publication
available only as a last resort, when service can be accomplished by no
other reasonable method but makes such publication available for any case.
Once publication is available, the procedure followed is similar to that
of the present statutes.
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RILE 7
SUMMONS
A. Plaintiff and defendant defined. TFor purposes of this

rule, 'plaintiff" shall include any party issuing sumons and ''de-
fendant' shall include any party upon whom service of summons is
sought.

B. Issuance. Any time after the action or proceeding is
commenced, plaintiff or plaintiff's attomey may issue as mmy
original summonses as either may elect and deliver such summonses
to a person authorized to serve sumons wnder section D. of this
rule,

C. Contents. The summs shall contain:

C.(1) The title of the cause, specifying the name of the
court in which the complaint is filed and the names of the parties
to the action.

C.(2) A direction to the defendant requiring defendant to
appear and defend within the time required by subsection (4) of this -
section and shall notify defendant that in case of failure to do so,
the plaintiff will apply to the court for the relief demanded in the
complaint.,

C.(2)(a) All sumonses other than a sumons to join a party
pursuant to Rule 22 D, shall contain a notice in a size equal to at
least 8-point type which may be substantially in the following
form with the appropriate mmber of days inserted:
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NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You must "appear' in this case or the other side will win
automatically. To '"appear' you must file with the cowrt a legal
paper called a "motion" or "answer." This paper must be given to
the cowrt within ____ days along with the required filing fee.

It must be in proper form and a copy must be delivered or mailed
to the plaintiff or the plaintiff's attomey.

If you have questions, you shoud see an attorney immediate-

ly.

C.(2)(b) A sumons to join a party pursuant to Rule 22 D.
(2) shall contain a notice in size equal to at least 8-point type
which may be substantially in the following form with the approp~

riate mmber of days inserted.

NOTICE TO LEFENDANT:
READ THESE PAPERS
CAREFULLY !
You must "appear'' to protect your rights in this matter.

To "appear' you must file with the court a legal paper called a
"mtion" or "reply." This paper must be given to the court within
_____days along with the required ;Ez.l:.ng fee. It mst be in
proper form and a copy must be delivered or mmiled to the defendant
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or the defendant's attomey. If youhave questions, you should

see an attomey immediately.

C.(2)(c) A sumwns to join a party pursuant to Rule 22 D.
(3) shall contain a notice in size equal to at least 8-point type
which may be substantially in the following form with the approp-
riate mmber of days inserted.

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You may be liable for attomey fees in this case. Should
pla:mt:.ff in this case not preva:.l a judgment for reasonable at-
tomey fees will be entered agalnst you, as provided by the agree-
ment to which defendant alleges you are a party.

You must ''appear'’' to protect your rights in this matter. To
"appear' you must file with the court a legal paper called a 'fmtionf"
or "reply." This paper must be given to the court within ___ days
along with the required filing fee. It must be in proper form and a
copy must be delivered or mailed to the defendant or the defendant's
attomey. -

If you have questions, you should see an attomey immediately.

C.(3) A subscription by the plaintiff or by a tesident at-
tomey of this state, with the addition of the post office address

at which papers in the action nny be served by mail.
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C.(4) The sumons shall require the defendant to appear
and defend within the following times:

C.(4)(a) If the sumwns is served personally or by mail
wpm defendant or served persconally or by mail upon another
authorized to accept service of the summns for the defendant,
the defendant shall appear and defend within 30 days from the
date of service. |

C.(4)(b) If the summons is served by publication pursu-
ant to section G. of this rule, the defendant shall appear and
defend within 30 days from a date stated in the sumwons. The
date so stated in the summons shall be the date of the first
publication.

D. By whom served; compensation. A summons may be served

by any competent person 18 years of age or older who is a resi-
dent of the state where service is made or of this state and is
not a party to the action nor an officer, director or employee of,
nor attorney for, any party, corporate or otherwise. Compensation
to a sheriff or a sheriff's deputy of the county in this state
where the person seved is found, or such person's dwelling house
or usual place of abode is located, who serves a sumwons, shall be
prescribed by statute or rule. If any other person serves the sum-
mns, a reasonable fee may be paid for service. This compensatio
shall be part of disbursements and shall be recovered as pfovided_
in ORS 20.020.

E. Return; proof of service. (1) The summns shall be

prooptly returned to the clerk with whom the complaint is filed
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with proof of service or mailing, or that defendant cammot be
fond. When served out of the county in which the action or pro-
ceeding is commenced, the summons may be returned by mail.
E.(2) Proof of service of sumons or mailing may be made
as follows:
E.(2)(a) (i) Personal service or mailing shall be proved
by the affidavit of the server indicating the time, place and
mammer of service, that the server is a competent person 18 years
of age or older and a resident of the state of service or this
state and is not a party to nor an officer, director or employee
of, nor attomey for any party, corporate or otherwise, and that
the server knew that the person, f:.rm or corporation served is the
identical one named in the action. If the defmdént is not per-
sonally served, the server shall state in the affidavit when, where
and with whom a copy of the sumons and complaint was left or des-
cribe in detail the mammer and circumstances of service. If the
sumons and complaint were mailed, the affidavit shall state the
circumstances of mailing and the return receipt shall be attached.
E.(2)(a)(ii) 1If the copy of the summons is served by the
sheriff, or a sheriff's deputy, of the conty in this state "
where the person served was found or such person's dwelling house
or usual place of abode is located, proof may be made by the
sheriff's or deputy's certificate of service indicating the time,
place and mammer of service, and if defendant is not personally
served, when, where and with whom the copy of the summons and comp-
laint was left or describe in detall the mammer and circumstances
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of service. If the sumons and complaint were mailed, the affidavit
shall state the circumstances of mailing and the return receipt
shall be attached, v |

E.(2)(a)(iii) An affidavit or certificate containing
proof of service may be made upon the summons or as a separate
endorsement.

E.(@2)() Service by publication shall be proved by an
affidavit in substantially the following form:

Affidavit of Pwlication

State of Oregon, )
) ss.
Comty of
I, , being first duly sworn, depose and say that I am
the (here set forth the title or

job description of the person msking the affidfavit), of the
‘ , a newspaper of general
circulation, as defined by ORS 193.010 and 193.020; published at

in the aforesaid county and state; that I know from

my personal knowledge that the | ' , a printed

copy of which is hereto ammexed, was published in the entire issue
of said newspaper four times in the following issues: (here set
forth dates of issues in which the same was published).

Stbscribed and swom to before me this _ day of

Notary Public of Oregon.
My cammission e:épires

day of , 19 -
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E.(2)(c) In any case proof may be made by written admis-
sion of the defendant.

E.(2)(d) The affidavit of service ﬁay be made and certi-
fied by a motary public, or other official authorized to admini-
ster oaths and acting as such by authority of the United States,
or any state or territory of the United States, or the District
of Colunbia, and the official seal, if any, of such person shall
be affixed to the affidavit. The signature of such notary or
other official, when so attested by the affixing of the official
seal, if any, of such person, shall be prima facie evidence of
authority to meke and certify such affidavit.

E.(3) If sumons has been properly served, failure to
retun the summons or meke or file a proper proof of service
shall not affect the wvalidity of the service.

F. Mamer of service. (1) Summons shall be served, either

within or without this State, in any mammer reasonably calcula-
ted, wnder all the circumstances, to apprise the defendant of the
existence and pendency of the action or proceeding and to afford
a reasonable opportunity to appear and defend.

F.(2) For personal service, the person serving the summns
shall deliver a certified copy of the sumwons and a certified copy
of the complaint to the person to be served. For service by mail
or mailing of Asunmms and complaint as otherwise required or
allowed by this rule, the plaintiff shall mail a certified copy of
the summons and a certified copy of the complaint to the ‘person to

be served by certified or registered mail, return receipt requested.
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Service by mail shall be complete when the registered or certi-
fied mail is delivered and the return receipt signed or when |
acceptance is refused.

F.(3) Except when service bj publication is available
parsuant to section G. of this rule and service pursuant to
subsection (4) of this section, service of summons either within
or without this state may be substantially as follows:

F.(3)(a) Except as provided in paragraphs (b) and (c)
of this subsection, upon a natural person:

F.(3)(a) (1) By personally serving the defendant; or,

F.(3)(a)(ii) If defendant camot be found personally
at defendant's dwelling house or usual place of abode, then
by personal service upon any person over 14 years of age residing
in the dwelling house or usual place of abode of defendant, or
if defendant tza:.nta:ms a regular place of business or office, by
leaving a copy of the summons and complaint at such placé of
business or office, with the person who is apparently in charge.
Where service under this subparagraph is made on one other than
the defendant, the plaintiff shall cause to be mailed a copy of the
sumons and complaint to the defendant at defendant's dwelling
house or usual place of abode, together with a statement of the
date, time and place at which service was made; or,
| F.(3)(a)(iii) In any case, by serving the sumons in a
mamer specified in this rule or by any other rule or statute on the
defendant or upon an agent mihorized by lav to accept service of

sumons for the defendant.
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F.(3)(b) Upon a minor wnder the age of 14 years, by
service in the mamer specified in paragraph (a) of this sub-
section upon such minor, and also upon such minor's father,
mother, conservator of such minor's estate or guardian, or if
there be none, then upon any person having the care or control
of the minor or with whom such minor resides or in whose service
such minor is employed or won a guardian ad litem appointed
pursuant to Rule 27 A.(2).

F.(3)(c) Upon an incapacitated person, by service in
the mamer specified in paragraph (a) of this subsection upon
such person and also wpon the conservator of such person's
estate or guardian, or if there be none, uwpon a guardian ad
litem appointed pursuant to Rule 27 B.(2).

F.(3)(d) TUpon a domestic or foreign corporation, limi-
ted partnership or other wincorporated association which is
subject to suit wmder a common name:

F.(3)(d) (1) By personal service upon a registered agent,
officer, director, general partner, or managing agent of the
corporation, limited partmership or association. In lieu of
delivery of a copy of summwns and complaint to the registered
agent, officer, director, general partner or managing agent,
such copies may be left at the office of such registered agent,
officer, director, general partner or managing agent, with the
persan who is apparently in charge of the office; or

F.(3)(d (i) If mo registered agent, officer, director,

general partner, or menaging agent can be found nor has an
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office in the county where the action or proceeding is filed,
the sumons may be served: by personal service upon any person
ower the age of 14 years who resides at the dwelling house or
usual place of abode of such registered agent, officer, direc-
tor, general partmer or managing agent; or, by personal service
m any clerk or agent of the corporation, limited partnership or
association who may be found in the county where the action or
proceeding is filed; or by mailing a copy of the sumons and
complaint to such registered agent, bfﬁcer, director, general
partmer or managing agent. Wnere service is made by leaving a
copy of the summons and complaint at the dwelling house or usual
place of abode of a registered, agent, officer, director, gen-
eral partner, or managing agent, the plaintiff shall immediately
cause a copy of the summns and complaint to be mailed to the
person to whom the sumons is directed, at his dwelling house or
usual place of abode, together with a statement of the date,
time and place at which service was made.

F.(3)(d) (iii) In any case, by serving the summwns in a
mermer specified in this rule or by any other rule or statute
wan the defendant or an agent authorized by appointment or law
to accept service of sumons for the defendant.

F.(3)(e) Upon the state, by personal service upon the
Attomey General or by leaving a copy of the sumons and comp-
laint at the Attorney General's office with a deputy, assistant
or clerk.

F.(3)(f) Upon any comnty, incorporated city, school

district, or other public corporation, commission or board, by
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perscnal service upon an officer, director, managing agent,
clerk or secretary thereof. In lieu of delivery of the copy of
the summons and complaint personally to such officer, director,
mnaging agent, clerk or secretary, such copies may be left

in the office of such officer, director, managing agent, clerk,
or secretary with the person who is apparently in charge of the
office, When a comnty is a party to an action or proceeding,
in addition to the service of sumons specified above, an addi-
tional copy of the sumwons and compléjnt shall also be served
wpon the District Attorney of the county in the same marmer as
required for service upon the county clerk.

F.(4) VUhen service is to be effected upon a party in a
foreign comtry, it is also sufficient if service of summons is
made in the marmer prescribed by the law of the foreign country
for service in that cowntry in its courts of genéral jurisdic-
tion, or as directed by the foreign authority in response to
letters rogatory, or as directed by order of the court, provi-
ded, however, that in all cases such service shall be reason-
ably calculated to give actual notice.

G. Publication. . (1) On mdtion upon a showing by affi-
davit that service camot be made by any other method more
reasonably calculated to apprise the defendant of the exis-
tence and pendency of the action or proceeding, the court may
order service by publication.

G.(2) In addition to the contents of.a sumons as des-

cribed in section C. of this rule, a published sumons shall
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dlso contain a sumary statement of the chject of the complaint
and the demend fqr relief, and the motice required in section
C.(2) shall state: '_"I‘h:Ls paper mist be given to the court
within 30 days of the date of first publication specified herein
along with the required filing fee.»‘h' The published summons
shall also contain the date of the first publication of the
summons .

G.(3) An order for publication shall direct publica-
tion to be made in a newspaper of general circulation in the
conty where the action is commenced, or if there is mo such

newspaper, then in a newspaper to be designated as most likely

o give notice to the person to be served. Such publication

shall be four times in successive calendar weeks.

G.(4) If service by publication is ordered and defend-
ant's post office address is known or can with reasonable dili-
gence be ascertained, the plaintiff shall mail a copy of d'le
sumons and complaint to the defendant. When the address of any
defendant is rot known or canmot be ascertained wpon diligent
inquiry, a copy of the summons and complaint shall be mailed to
the defendant at defendant's last known address. If plaintiff
does ot know and camnot ascertain, won diligent inquiry, the
present and last known address of the defendant, mailing a copy
of the summons and complaint is not required.

G.(5) If service camnot be made by another method des-
cribed in section F. of this rule because defendants are

wknown heirs or persons as described in sections I. and J.
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of Rule 20, the action or proceeding shall proceed against such
unknown heirs or persons in the same mamer as against named
defendants served by publication and with like effect, and any
such wmknown heirs or persons who have or claim any right,
estate, lien or interest in the real property in controversy, at
the time of the commencement of the action and served by pub-
lication, shall be bound and concluded by the judgment in the
action, if the same is in the favor of the plaintiff, as effec-
tively as if the action or proceeding was brought against such
defendants by name.

G.(6) A defendant against whom publication is ordered
or such defendant's representatives may, wpon good cause shown
and wpon such terms as may be proper, be allowed to defend after
judgment and within one year after entry of judgment. If the
defense is successful, or the judgment or any part thereof has
been collected or otherwise enforced, restitution may be ordered
by the court, but the title to property sold upon execution
issued o such judgment, to a purchaser in good faith, shall mot
be affected thereby.

G.(7) Service shall be complete at the date of the last
publication.

H. Disregard of error; actual motice. Failure to

strictly comply with provisions of this rule relating to the

form of summons, issuance of sumwns and the person who may serve

sumons shall not affect the validity of service of summons or the

existence of jurisdiction over the person, if the court determines
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that the defendant received actual no_tic.e of the substance and
pendency qf the action. The court najallow' amendment to a sum
mns or proof of service of summons and shall disregard any
error in service of sumons that does mot materially prejudice
the substantive n’.g’:its of the party against whom summons was

issued.

I. Telegraphic transmission. A summons and complaint
may be transmitted by telegraph as provided in Rule 8 D.
BACKGROUND NOTE

For service of process, see Rule 8. For service of sub-
poenas, see Rule 55.

ORS sections superseded: 15.020, 15.030, 15.040, 15.060,
15.080, 15.085, 15.090, 15.110, 15.120, 15.130, 15.140, 15.150,
15.160, 15.170, 15.180, 15.210, 15.220, 45.120.

COMMENT

This rule brings all general provisions for service of
sumons together in one place, It is designed to give a fairly
specific description of the procedm:e to be followed but to
reduce overtectmical requirements in commencement of an action.
The important standard to be maintained is adequate motice to
the defendant; if this is met, then deviations from the prescribed
procedures for form of summons, issuance of sumons, person serv-
ing, form of returmn and marmer of service should not invalidate
the service. Subsections E.(3) and F.(1) and Section 7 H. make
this clear. Subsection F.(1l) is the basic rule for marmer of
service; subsection F.(3) describes acceptable methods of service
that would meet the standard of subsection F. (1), but these are
ot exclusive., Note, howewver, that summns must be served in
SOIE mAIMEer; mere knowledge of pendency and nature of the action
will not require the defendant to appear and defend.

The defined methods of service apply both to in state and
aut of state service. The grounds for personal jurisdiction are
‘cowered in Rule 4., They include service within the state and
domicile within the state and to that extent location of service
is related to personal jurisdiction; bevond that, there is mo
reason to limit methods of service by territorial boundaries.

The rule des ot include any service of process on state
agents who are fictionally appointed as agents for service of
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process upon out of state defendants., Modemn jurisdictional
theory does rot require service within the boundaries of the
state, and requiring service on the Corporation Commissioner or
other state official is a useless act which is burdensome and
expensive for the officials and litigants. To the extent that
such service is retained in separate ORS sections, it would be
within subparagraphs F.(3)(a)(iii) and F.(3)(d)(iii).

Section B. is based wpon ORS 15.020.

: Subsections C.(1l) to (3) are based uwpon (RS 15.040 and
15,220, Subsection C.(4) changes the disparate time for res-
ponse to services in the state, in another state, ocutside the
Uhited States, and by publication of CRS 15.040, 15.110 and
15,140 to a wniform 30~day period. Service upon another author-
ized to accept service of sumons for the defendant would include
leaving a copy of the sumons and complaint at a dwelling house
or usual place of abode or an office or any type of service upon
someone other than the named defendant.

Section 7 D. is based upon ORS 15.060 but eliminates a
specific description of the sheriff. The sheriff, as a person
over 18, can, of course, serve unless the sheriff is a party.

Section 7 E. is based won 15.060, 15.110 and 15.160. Sub-
section E. (3) would awoid invalidation of good service of summwns
because of some technical defect in the retum. A returmn and
proof of service are still required by subsections E.(1) and (2).

The methods of service described in subsection F.(3) are
mdified forms of the methods of service described in 15.080. The
mst significant change is paragraph F.(3)(d), vwhich provides that
the preferred method of service is personal service (including
leaving at their office) won a responsible officer, director or
agent in the county vhere the action is filed; if this cammot be
accomplished, four alternatives are available to the plaintiff:
personal service (including leaving at their office) wpon such per-
sons wherever they may be found within or without the state; sub-
stituted service at the dwelling house or usual place of abode of
such persons, whether located within or without the state; mail-
ing to such persons; or service upon any agent who may be found in
the county where the action was filed. Since the basic standard
remains adequacy of notice, the agent so served must be one likely
to notify responsible persons in the corporation of the pendency of
the action. This paragraph applies to associations and limited
partmerships which may be sued under a common name; service in the
case of partnerships and associations mot suable under a common
name is service on the named individual defendants and is covered
by paragraph F.(3)(a). The effect of service on less than all
partmership or association members in terms of judgments and
enforcement of judgments is left to (RS 15.100 and other rules
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dealing with that subject. ORS 17.085 and 17.090 were elimina-
ted. . '

Subsection F.(4) was adapted from Federal Rule 4 (i).

The publication provisions of section 7 G. differ from
ORS 15.120 to 15.180 in the circumstances when publication is
available, Under the existing statutes, publication is avail-
ale only in certain classes of cases depending upon the nature
of the case or location and availability of a defendant for
service within the state. This rule mekes publication available
only as a last resort, when service can be accomplished by no
other reasonable method but mskes such publication available for
any case. Once publication is gvailable, the procedure followed
is similar to that of the present statutes.

RULE 8
PROCESS - SERVICE OF PROCESS

A. Process. All process authorized to be issued by any
court or officer thereof shall run in the name of the State of
Oregon and be signed by the officer issuing the same, and if such
process is issued by a clexk of court, the seal of office of such
clerk shall be affixed to such process. Summons and subpoenas are
Tot process and are covered by Rules 7 and 55, respectiwely,

B. Cowmnty is a party. Process in an action or proceeding

where any county is a party shall be served on the county clerk
or the person exercising the duties of that office, or if the
office is vacant, upon the chairperson of the goveming body of
the county, or in the absence of the chairperson, any member
thereof,

C. Service or execution. Any person may serve or execute

any civil process on Sunday or any other legal holiday. No limi-

tation or prohibition stated in ORS 1.060 shall apply to such

service or execution of any civil process on a Sunday or other

legal holiday.
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RULE 7
SUMMONS

A. Plaintiff and defendant defined. For purposes of this

rule, "plaintiff" shall include any party issuing summons and
"defendant" shall include any party upon whom service of summons
is sought. .

B. Issuance. Any time after the action is commenced,
plaintiff or plaintiff's attorney may issue as many original sum-
monses as either may elect and deliver such summons to a person
authorized to serve summons under section;E. of this rule. A sum-
mons is issued when subscribed by plaintiff or a resident attorney
of this state.

C.(1) Contents. The summons shall contain:

C.(1)(a) Title. The title of the cause, specifying the
name of the court in which the complaint is filed and the names of
the parties to the action.

C.(1)(b) Direction to defendant. A direction to the

defendant requiring defendant to appear and defend within ;he time
required by subsection (2) of this section and a notification to
defendant that in case of failure to do so, the plaintiff will
apply to the court for the relief demanded in the complaint.

C.{(1)(c) Subscription; post office address. A subscrip-

tion by the plaintiff or by a resident attorney of this state, with
the addition of the post office address at which papers in the

action may be served by mail.
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C.(2) Time for response. If the summons is served by any

other manner other than publication, the defendant shall appear
and defend within 30 days from the date of service. If the sum-
mons is served by publication pursuant to section D.(5) of this
rule, the defendant shall appear and defend within 30 days from a
date stated in the summons. The date so stated in the summons
shall be the date of the first publication.

C.(3) Notice to party served.

C.(3)(a) In general. A1l summonses other than a summons
to join a party pursuant to Rule 22 D. shall contain a notice
printed in a type size equal to at least 8-point type which may

be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY:

You must "appear" in this case or the other side will win
automatically. To "appear" you must file with the court a legal
paper called a "motion" or “answer." This paper must be given
to the court within 30 days along with the required filing fee.
It must be in proper form and héve proof of service on the plain-
tiff's attorney or, if the plaintiff does not have an attorney,
proof of service on the plaintiff.

If you have questions, you should see an attorney immediate-

ly.
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‘ C.(3)(b) Service on maker of contract for counterclaim.

A summons to join a party pursuant to Rule 22 D.(2) shall contain
a notice printed in type size equal to at least 8-point type which

may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY:
You must “appear" to protect your rights in this matter.

To "appear" you must file with the court a Tegal paper called a
"motion" or "reply." This paper must be given to the court within
30 days along with the required filing fee. It must be in proper
form and have proof of service on the defendant's attorney or, if
the defendant does not have an attorney, proof of service on the
defendant.

If you have questions, you should see an attorney immediate-

ly.

C.(3)(c) Service on persons liable for attorney fees,

A summons to join a party pursuant to Rule 22 D.(3) shall contain
a notice printed in type size equal to at least 8-point type which

may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.

You may be liable for attorney fees in this case. Should

Y



plaintiff in this case not prevail, a judgment for reasonable
attorney fees will be entered against you, as provided by the
agreement to which defendant alleges you are a party.

You must "appear" to protect your rights in this mattier.
To "appear" you must file with the court a legal paper called
a "motion" or "reply." This paper must be given to the court
within 30 days along with the required filing fee. It must be
in proper form and have proof of service on the defendant's
attorney or, if the defendant does not have an attorney, proof
of service on the defendant.

If you have questions, you should see an attorney im-

mediately.

D. Manner of service.

D.(1) Notice required. Summons shall be served, either

within or without this state, in any manner reasonably calcula-
ted, under all the circumstances, to apprise the defendant of
the existence and pendency of the action and to afford a
reasonable opportunity to appear and defend. Summons may be
served in a manner specified in this rule or by any other rule
or statute on the defendant or upon an agent authorized by
appointment or law to accept service of summons for the defen-
dant. Service may be made, subject to the restrictions and
requirements of this rule, by the following methods: personal

service of summons upon defendant or an agent of defendant
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authorized to receive process; substituted service by leaving a
copy of summons and complaint at a person's dwelling house or
usual place of abode; office service by leaving with a person
who is apparently in charge of an office; service by mail; or,
service by publication.

D.(2) Service methods.

D.(2)(a) Personal service. Personal service may be made

by delivery of a certified copy of the summons and a certified
copy of the complaint to the person to be served.

D.(2)(b) Substituted service. Substituted service may

be made by delivering a certified copy of the summons and

complaint at the dwelling house or usual place of abode of the
person to be served, to any person oVer 14 years of age residing

in the dwelling house or usual place of abode of the person to

be served. Where substituted service is used, the plaintiff
immediately shall cause to be mailed a certified copy of the sum-
mons and complaint to the defendant at defendant's dwelling

house or usual place of abode, together with a statement of the
date, time and place at which substituted service was made. Substi-
tuted service shall be complete upon such mailing.

D.(2)(c) Office service. If the person to be served

maintains an office for the conduct of business, office service
may be made by leaving a certified copy of the summons and com-

plaint at such office during normal working hours with the person
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who 1is apparentiy in charge. Where office service is used, the
plaintiff immediately theweedsse shall cause to be mailed a
certified copy of the summons and complaint to the defendant at
the defendant's dwelling house or usual place of abode, together
with a statement of the date, time, and place at which office
service was made. Office service shall be compiete upon such
mailing.

D.(2)(d) Service by mail. Service by mail, when required

or allowed by this rule, shall be made by mailing a certified
copy of the summons and a certified copy of the complaint to the
defendant by certified or registered mail, return receipt reques-
ted. Service by mail shall be complete when the registered or
certified mail is delivered and the return receipt signed or when
acceptance is refused.

D.(3) Particular defendants. Service may be made upon

specified defendants as follows:

D.(3)(a) Individua]s.

D.(3)(a)(i) Generally. Upon an individual defendant by
personal service upon such defendant or an agent authorized by
appointment or law to receive service of summons or, if defendant
personally cannot be found -at defendant's dwelling house or usual
place of abode, then by substituted service or by office service
upon such defendant or an agent authorized by appointment or law

to receive service of summons.
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D.(3)(a)(ii) Minors. Upon a minor under the age of 14
years, by service in the manner specified in subparagraph (i) of
this paragraph upon such minor, and also upon such minor's father,
mother, conservator of such minor's -estate, or guardian or, if
there be none, then upon any person having the care or control of
the minor or with whom such minor resides or in whose service such
minor is employed or upon a guardian ad litem appdinted pursuant
to Rule 27 A.(2).

D.(3)(a)(iii) Incapacitated persons. Upon an incapacita-

ted person, by service in the manner specified in subparagraph (i)
of this paragraph upon such person and also upon the conservator
of such person's estate or guardian or, if there be none, upon a
guardian ad litem appointed pursuant\to Rule 27 B.(2).

D.(3)(b) Corporations; limited partnerships, unincorpora-

ted associations subject to suit under a common name. Upon a

domestic or foreign corporation, 1imited partnership, or other
unincorporated association which is subject to suit under a com-
mon name:

D.(3)(b)(i) Primary service method. By personal service

or office service upon a registered agent, officer, director,
general partner, or managing agent of the corporation, limited
partnership, or association.

D.(3)(b)(ii) Alternatives. If a registered agent, offi-

cer, director, general partner, or managing agent cannot be

found and does not have an office in the county whére the action
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or proceeding is fiied, the summons may be served: by substi-
tuted service upon such registered agent, officer, director,
general partner, or managing agent; or, by personal service on
any clerk or agent of the corporation, 1imited partnership, or
association who may be found in the county where the action or
proceeding is filed; or by mailing a copy of the summons and
complaint to a registéred agent, officer, director, general
partner, or managing agent.

D.(3)(c) State. Upon the state, by personal service
upon the Attorney General or by leaving a copy of the summons
and complaint at thé Attorney General's office with a deputy,
assistant, or clerk.

D.(3)(d) Public bodies. Upon any county, incorporated

city, school district, or other public corporation, commission
or board, by personal service or office service upon an offi-
cer, director, managing agent, clerk, or secretary thereof.
When a county is a party to an action, in addition to the
service of summons specified above, an additional copy of the
summons and complaint shall also be served upon the District
Attorney of the county in the same manner as required for
service upon the county clerk.

D.(4) Service in foreign country. When service is to

be effected upon a party in a foreign country, it is also suf-

ficient if service of summons is made in the manner prescribed
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by the law of the foreign country for service in that county
in its courts of genera1'juri$diction, or as directed by the
foreign authority in response to letters rogatory, or as direc-
ted by order of thé court, provided, however, that in all cases
such service shall be reasonably calculated to give actual
notice.

D.(5) Service by publication or mailing to a post office

address. Order for publication or mai]iqgt}
D.(5)(a) /On motion upon a showing by affidavit that

service cannot be made by any other method more reasonably
calculated to apprise the defendant of the existence and pendency
of the action, the court may order service by publication, or

at the discretion of the court, by mailing without publication
to a specified post office address of defendant, return receipt
requested, deliver to addressee only.

D.(5)(b) Contents of published summons. In addition to

the contents of a summons as described in section C. of this
rule, a published summons shall a]sq contain a summary statement
of the object of the complaint and the demand for relief, and

the notice required in section C.(3) shall state: "This paper
must be given to the court within 30 days of the date of first
pub]ication-specified herein along with the required filing fee."
The published summons shall also contain the date of the first

publication of the summons.
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D.(5)(c) Where published. An order for publication shall

direct publication to be made in a newspaper of general circula-
tion in the county where the action is commenced or, if there is
no such newspaper, then in a newspaper to be designated as most
1ikely to give noﬁice to the person to be served. Such publica-
tion shall be four times in successive calendar weeks.

D.(5)(d) Mailing summons and complaint. If service by

publication is ordered and defendant's post office address is
known or can with reasonable diligence be ascertained, the plain-
tiff shall mail a copy of the summons and complaint to the
defendant. When the address of any defendant is not known or
cannot be ascertained upon diligent inquiry, a copy of the sum-
mons and complaint shall be mailed to the defendant at defendant's
last known address. If plaintiff does not khow and cannot aécer-
tain, upon diligent ingquiry, the present or last known address

of the defendant, mailing a copy of the summons and complaint is
not required.

D.(5)(e) Unknown heirs or persons. If service cannot be

made by another method described in this section because defen-
aants are unknown heirs or persons as described in sections I.
and J. of Rule 20, the action owemmemmowFm® shall proceed against
such unknown heirs or persons in the same manner as against named
defendants served by publication and with 1ike effect, and any
such unknown heirs or persons who have or claim any right, estate, -

lien, or interest in the property in controversy ai the time of
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the commencement of the action, and served by publication, shall
be bound and concluded by the judgment in the action, if the
same is in favor of the plaintiff, as effectively as if the
action was Srought against such defendants by name.

D.(5)(f) Defending after judgment. A defendant against

whom publication is ordered or such defendant's representatives
may, upon good cause shown and upon such terms as may be proper,
be allowed to defend after judgment and within one year after
entry of judgment. If the defense is successful, and the judg-
ment or any part thereof has been collected or otherwise enforced,
restitution may be ordered by the court, but the title to prop-
erty sold upon execution issued on such judgment, to a purchaser
in good faith, shall not be affected thereby.

D.(5)(g) Completion of service. Service shall be

complete at the date of the last publication.

E. By whom served; compensation. A summons may be served

by any competent person 18 years of age or older who is a resi-
dent of the state Where service is made or of this state and is
not a party to the action nor an officer, director, or employee
of, nor attorney for, any party, corporate or otherwise. Compensa-
tion to a sheriff or a sheriff's deputy in this state who serves
a summons shall be prescribed by statute or rule. If any other
person serves the summons, a reasonable fee may be paid for
service. This compensation shall be part of disbursements and

shall be recovered as provided in ORS 20.020.
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F. Return; proof of service.

F.(1) Return of summons. The summons shall be promptly

returned to the clerk with whom the complaint is filed with
proof of service or mailing, or that defendant cannot be found.
The summons may be returned by mail.

F.(2) Proof of service. Proof of service of summons or

mailing may be made as follows:

F.(2)(a) Service other than publication. Service other

than publication shall be proved, by:
nffidavit of service.
F.(Zi}a)(i) The affidavit of the server indicating’the

time, place,and manner of service), that the server is a

competent person 18 years of age or older and a resident of the
state of service or this state and is ﬁot a party to nor an offi-
cer, director, or employee of, nor attorney for any party, corpo-
rate or otherwise, and that the server knew that the person,
firm, or corporation served is the identical one named in the
action. If the defendant is not personally served, the server
shall state in the affidavit when, where, and with whom a copy
of the summons and complaint was left or describe in detail the
manner and circumstances of service. If the summons and complaint
were mailed, the affidavit shall state the circumstances of mail-

ing and the return receipt shall be attached.
Certificate of service.

F.(2)(a)(ii) yTrtne copy ot the Summons is served by

the sheriff, or a sheriff's deputy, proof may be made by the

sheriff's or deputy's certificate of service indicating the time,
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p]ace,and manner of service, and if defendant is not personally

served, when, where, and with whom the copy of the summons and
describing
complaint was left or desewssw in detail the manner and circum-

stances of service. If the summons and complaint were mailed,
Ceriific

thg/%ﬁéidauit shall state the circumstances of mailing and the

return receipt shall be attached.
Form.
F.(2)(a)(1ii)l/An affidavit or certificate containing
proof of service may be made upon the summons or as a separate
document attached to the summons.

F.(2)(b) Publication. Service by publication shall be

proved by an affidavit in substantially the following form:

Affidavit of Publication

State of Oregon, )
: Ss.
County of )
I, , being first duly sworn,
depose and say that I am the ' (here

set forth the title or job description of the person making

the affidavit), of the . >

a newspaper of general circulation, as defined by ORS 193.010 and

193.020; published at in the

aforesaid county and state; that I know from my personal knowledge

that the , & printed copy of

which is hereto annexed, was published in the entire issue of said

newspaper four times in the following issues: (here set forth
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dates of issues in which the same was published).
Subscribed and sworn to before me this day of R

19

Notary Public for Oregon

My commission expires
day of , 19

F.(2)(c) Making and certifying affidavit. The affidavit

of service may be made and certified before a notary public, or
other official authorized to administer oaths and acting as such
by authority of the United States, or any state or territory of
the United States, or the District of Columbia, and the official
seal, if any, of such person shall be affixed to the affidavit.
The signature of such notary or other official, when so attested
by the affixing of the official seal, if any, of such person,
shall be prima facie evidence of authority to make and certify
such affidavit.

F.(3) Written admission. In any case proof may be made

by written admission of the defendant.

F.(4) Failure to make proof; validity of service. If

summons has been properly served, failure to make or file a

- proper proof of service shall not affect the validity of the

service.

G. Disragard of error; actual notice. Failure to s

comply with provisions of this rule reTating to the form of summons,
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issuance of summons, and the person who may serve summons shall
not affect the validity of service of summons or the existence

of jurisdiction over the person, if the court determines that

the defendant received actual notice of the substance and
pendency of the action. The court may allow amendment to a sum-
mons, or affidavit or certificate of service of.summongr;nd shall
disregard any error in the content of service of summons that
does not materially prejudice the substantive rights of the party

against whom summons was issued.

H. Telegraphic transmission. A summons and complaint

may be transmitted by telegraph as provided in Rule 8 D.
COMMENT |

For process, see Rule 8. For service of subpoenas, see
Rule 55.

This rule brings all general provisions for service of
summons together in one place. The basic standards of adequacy
of service of summons is set forth in the first sentence of
ORCP 7 D.(1). Succeeding portions of the rule provide ways
in which service may be made and how these ways may be used for
particular defendants, including conditional preferences. The
particular methods, however, are methods which may be used.
The rule does not require them to be used. Compliance with
the specific methods of service would be Ritmsaid” Service
reasonably calculated, under all the circumstances, to apprise
the defendant of the pendency of the action and afford a
reasonable opportunity to appear and defend. Other methods of
service might accomplish the same thing. Subsection 4 F.(4) and
section 4 G. also make clear that any technical defects in the
return, form of summons, issuance of summons, and persons serving
do not invalidate service if the defendant received actual notice
of the existence and pendency of the action. Note, however, that
summons must be served and returned; mere knowiedge of the pendency
and nature of the action will not require the defendant to appear
and defend.

presumed
to be



The defined methods of service apply both to in state and
out of state service. The grounds for personal jurisdiction are
covered inCRLP 4. They include service within the state and
domicile within the state and, to that extent, location of
service is related to personal jurisdiction; beyond that, there
is no reason to limit methods of service by territorial boundaries.

The rule does not describe any service of process on state
agents who are fictionally appointed as agents for service of
process upon out of state defendants. Modern jurisdictional
theory does not require. service within the boundaries of the
state, and requiring service on the Corporation Commissioner or
other state official is a useless act which is burdensome and
expensive for the officials and Titigants. To the extent that
such service has been left temporarily in separate ORS sections,
it is incorporated by the second sentence of subsection D).

Section B. is based upon ORS 15.020 but makes clear what
"{ssued" means.

Subsections C.(1) and (3) are based upon ORS 15.040 and
15.220. Subsection C.(2) changes the disparate time for res-
ponse to services in the state, in another state, outside the
United States, and by publication, previously contained in
ORS 15.040, 15.110 and 15.740, to a uniform 30-day period. The
notices to defendant in subsection C.(3) have been changed
slightly to conform to changes elsewhere in the rules.

Again, the basic test of adequate service is set forth
in the first sentence of subsection D.(1). A type of service,
called office service, has been added in D.(2) and a specific
description of service by mail has been added. The only speci-

- fic service by mail described in the rule is in D.(3)(b)(i{).

The specific methods of service described in subsection
D.(3) for particular defendants are modified forms of the methods
of service described in ORS 15.080. The most significant change

.is in paragraph D.(3)(b), which provides that the preferred

method of service is personal service or office service upon a
responsible officer, director or agent in the county where the
action is filed; if this cannot be accomplished, four alternatives
are available to the plaintiff: personal service or office
service upon such persons wherever they may be found within or
without the state; substituted service at the dwelling house or
usual place of abode of such persons, whether located within or
without the state; mailing to such persons; or service upon any
agent who may ce found in the county where the action was filed.
Since the basic standard remains adequacy of notice, the agent
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50 served must be one likely to notify responsible persons in

the corporation of the pendency of the action. This paragraph
applies to associations and limited partnerships which may be
sued under a common name; service in the case of partnerships

and associations not suable under a common name is service on the
named individual defendants and is covered by paragraph D.(3)(a).
The effect of service on less than all partnership or association
members in terms of judgments and enforcement of judgments is
left to ORS 15.100 and other rules dealing with that subject.

ORS 17.085 and 17.090 were eliminated.

Subsection D.(4) was adapted from Federal Rule 4 (i).

The publication provisions of section D.(5) differ from
ORS 15.120 to 15.180 in the circumstances when publication is
available. Under the existing statutes, publication is avail-
able only in certain classes of cases depending upon the nature
of the case or location and availability of a defendant for
service within the state. This rule makes publication available
only as a last resort, when service can be accomplished by no
other reasonable method but makes such publication available for
any case. Once publiation is available, the procedure followed
is similar to that of the present statutes.

Subsection E. is based upon ORS 15.060 but eliminates a
specific description of the sheriff. The sheriff, as a person
over 18, can, of course, serve unless the sheriff is a party.

Section 7 F. is based upon ORS 15.060, 15.110 and 15.160.
Subsection F.(4) would avoid invalidation of good service of
summons because of some technical defect in the return. A
return and proof of service are still required by subsections

F (1) and (2)

Subsection G. prevents invalidation of service because of
technical defects and would allow amendment of summons or return.

Note, if a
defendant hi
a mailing
address and
cannot othe
wise be
served, sec-
tion D.(5)(:
allows a Jus
to order ma“

ing instead
\pub]ication.



RULE 7
SUMMONS

A. Plaintiff and defendant defined. For purposes of this

rule, “plaintiff" shall include any party issuing summons and
"defendant" shall include any party upon whom service of summons
is sought.

B. Issuance. Any time after the action is commenced, |
plaintiff or plaintiff's attorney may issue as many original sum-
monses as either may elect and deliver such summons to a person
authorized to serve summons under section E. of this rule. A sum-
mons is issued when subscribed by plaintiff or a resident attorney
of this state.

C.(1) Contents. The summons shall contain:

C.(1)(a) Title. The title of the cause, specifying the
name of the court in which the complaint is filed and the names of

the parties to the action.

C.(1)(b) Direction to defendant. A direction to the
defendant requiring defendant td appear and defend within the time
required by subsection (2) of this section and a notification to
defendant that in case of failure to do so, the plaintiff will
apply to the court for the relief demanded in the complaint.

C.(1)(c) Subscription; post office address. A subscrip-

tion by the plaintiff or by a resident attorney of this state, with
the addition of the post office address at which papers in the

action may be served by mail.
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C.(2) Time for response. If the summons is served by

- any manner other than publication, the defendant shall appear

and defend within 30 days from the date of service. If the sum-
mons is served by publication pursuant to subsection D.(5) of this
rule, the defendant shall appear and defend within 30 days from a
date stated in the summons. The date so stated in the summons
shall be the date of the first publication.

C.(3) Notice to party served.

C.(3)(a) In general. All summonses other than a summons
to join a party pursuant to Rule 22 D. shall contain a notice
printed in a type size equal to at least 8-point type which may

be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!

You must "appear" in this case or the other side will win
automatically. To "appear" you must file with the court a Tegal
paper called a "motion" or "answer." This paper must be given to
the court clerk or administrator within 30 days along with the
required filing fee. It must be in proper form and have proof of
service on the plaintiff's attorney or, if the plaintiff does not
have an attorney, proof of service on the plaintiff.

If you have questions, you should see an attorney immediate-

ly.
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C.(3)(b) Service on maker of contract for counterclaim.

A summons to join a party pursuant to Rule 22 D.(2) shall contain
a notice printed in type size equal to at least 8-point type which

may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY!
You must "appear" to protect your rights in this matter.

To "appear" you must file with the court a legal paper called a
"motion" or "reply." This paper must be given to the court clerk
or administrator within 30 days along with the required filing fee.
It must be in proper form and have proof of service on the defend-
ant's attorney or, if the defendant does not have an attorney,
proof of sérvice on the defendant.

If you have gquestions, you should see an attorney immediate-

ly.

C.(3)(c) Service on persons liable for attorney fees. A

summons to join a party pursuant to Rule 22 D.(3) shall contain a
notice printed in type size equal to at least 8-point type which

may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.

You may be 1iable for attorney fees in this case. Should
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plaintiff in this case not prevail, a judgment for reasonable
attorney fees will be entered against you, as provided by the
agreement to which defendant alleges you are a party.

You must "appear" to protect your rights in this matter.
To "appear" you must file with the court a legal paper called
a "motion" or "reply." This paper must be given to the court
clerk or administrator within 30 days along with the required
filing fee. It must be in proper form and have proof of service
on the defendant's attorney or, if the defendant does not have
an attorney, proof of service on the defendant.

If you have questions, you should see an attorney im-

mediately.

D.. Manner of service.

D.{1) Notice required. Summons shall be served, either

within or without this state, in any manner reasonably calcula-
ted, under all the circumstances, to apprise the defendant of
the existence and pendency of -the action and to afford a reason-
able opportunity to appear and defend. Summons may be served

in a manner specified in this rule or by any other rule or
statute on the defendant or upon an agent authorized by appoint-
ment or law to accept service of summons for the defendant.
Service may be made, subject to the restrictions and reqdire- :
ments of this rule, by the following methods: personal

service of summons upon defendant or an agent of defendant
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authorized to receive process; substituted service by leaving a
copy of summons and complaint at a person's dwelling house or
usual place of abode; office service by leaving with a person
who is apparently in charge of an office; service by mail; or,
service by publication.

D.(2) Service methods.

D.(2)(a) Personal service. Personal service may be made

by delivery of a certified copy of the summons and a certified
copy of the complaint to the person to be served.

D.(2)(b) Substituted service. Substituted service may

be made by delivering a certified copy of the summons and

complaint at the dwelling house or usual place of abode of the
person to be served, to any person over 14 years of age residing

in the dwelling house or usual place of abode of the person to

be served. Where substituted service is used, the plaintiff
immediately shall cause to be mailed a certified copy of the sum-
mons and complaint to the defendant at defendant's dwelling

house or usual place of abode, together with a statement of the
date, time, and place at which substituted service was made. Substi-
tuted service shall be complete upon such mailing.

D.(2)(c) Office service. If the person to be served

maintains an office for the conduct of business, office service
may be made by leaving a certified copy of the summons and com-

plaint at such office during normal working hours with the person
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who is apparently in charge. Where office service is used, the
plaintiff immediately shall cause to be mailed a certified copy
of the summons and complaint to the defendant at the defendant's
dwelling house or usual place of abode, together with a statement
of the date, time, and place at which office service was made.
Office service shall be complete upon such mailing.

D.(2)(d) Service by mail. Service by mail, when required

or allowed by this rule, shall be made by mailing a certified copy
of the summons and a certified copy of the complaint to the
defendant by certified or registered mail, return receipt reques-
ted. Service by mail shall be complete when the registered or
certified mail is delivered and the return receipt signed or when
acceptance is refused.

D.(3) Particular defendants. Service may be made upon

specified defendants as follows:

D.(3)(a) Individuals.

D.(3)(a)(i) Generally. Upon an individual defendant, by
personal service upon such defendant or an agent authorized by
appointment or law to receive service of summons or, if defendant
personally cannot be found at defendant's dwelling house or usual
place of abode, then by substituted service or by office service
upon such defendant or an agent authorized by appointment or law

to receijve service of summons.
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D.(3)(a)(ii) Minors. Upon a minor under the age of 14
years, by service in the manner specified in subparagraph (i) of
this paragraph upon such minor, and also upon such minor's father,
mother, conservator of the minor's estate, or guardian, or, if
there be none, then upon any person having the care or control of
the minor or with whom such minor resides, or in whose service such
minor is employed,or upon a guardian ad litem appointed pursuant
to Rule 27 A.(2).

D.(3)(a)(iii) Incapacitated persons. Upon an incapacita-

ted person, by service in the manner specified in subparagraph (i)
- of this paragraph upon such person,and also upon the conservator
of such person's estate or guardian or, if there be none, upon a
guardian ad Titem appointed pursuant to Rule 27 B.(2).

D.(3)(b) Corporations; limited partnershipss unincorpora-

ted associations subject to suit under a common name. Upon a

domestic or foreign corporation, limited partnership, or other
unincorporated association which is subject to suit under a com-
mon name:

D.(3)(b)(i) Primary service method. By personal service

or office service upon a registered agent, officer, director,
general partner, or managing agent of the corporation, limited
partnership, or association.

D.(3)(b)(ii) Alternatives. If a registered agent, offi-

cer, director, general partner, or managing agent cannot be

found and does not have an office in the county where the action
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is filed, the summons may be served: by substituted service
upon such registered agent, officer, director, general partner,
or managing agent; or by personal service on any clerk or
agent of the corporation, limited partnership, or association
who may be found in the county where the action is filed; or
by mailing a copy of the summons and complaint to a registered
agent, officer, director, general partner, or managing agent.

D.(3)(c) State. Upon the state, by personal service
upon the Attorney General or by Teaving a copy of the summons
and complaint at the Attorney General's office with a deputy,
assistant, or clerk.

D.(3)(d) Public bodies. Upon any county, incorporated

city, school district, or other public corporation, commission
or board, by personal service or office service upon an offi-
cer, director, managing agent, clerk, or secretary thereof.
When a county is a party to an action, in addition to the
service of summons specified above, an additional copy of the
summons and complaint shall also be served upon the District
Attorney of the county in the same manner as required for
service upon the county clerk.

D.(4) Service in foreign country. When service is to

be effected upon a party in a foreign country, it is also suf-

ficient if service of summons is made in the manner prescribed
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by the law of the foreign country for service in that county in
its courts of general jurisdiction, or as directed by the
foreign authority in response to letters rogatory, or as direc-
ted by order of the court, provided, however, that in all cases
such service shall be reasonably calculated to give actual
notice.

D.(5) Service by publication or mailing to a post office

address; other service by court order.

D.(5)(a) Order for publication or mailing or other
service. Oh motion upon a showing by affidavit that service
cannot be made by any other method more reasonably calculated to
apprise the defendant of the existence and pendency of the action,
the court may order service: by publication; or at the discretion
of the court, by mailing without publication to a specified post
office address of defendant, return receipt requested, deliver to
addressee only; or by any other method. If service is ordered by
any manner other than publication, the court may order a time for
response.

D.(5)(b) Contents of published summons. In addition to

the contents of a summons as described in section C. of this rule,
a published summons shall also contain a summary statement of
the object of the complaint and the demand for-re11ef, and the
notice required in subsection C.(3) shall state: "This paper must

be given to the court clérk or administrator within 30 days of the

date of first publication specified herein along with the required

filing fee." The published summons shall also contain the date

of the first publication of the summons.
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D.(5)(c) Where published. An order for publication shall

direct publication to be made in a newspaper of general circﬁ]a-
tion in the county where the action is commenced or, if there is
no such newspaper, then in a newspaper to be designated as most
1ikely to give notice to the person to be served. Such publica-
tion shall be four times in successive calendar weeks.

D.(5)(d) Mailing summons and complaint. If service by

publication is ordered and defendant's post office address is
known or can with reasonable diligence be ascertained, the plain-
tiff shall mail a copy of the summons and complaint to the
defendant. When the address of any defendant is not known or
cannot be ascertained upon diligent inquiry, a copy of the sum-
mons and compliaint shall be mailed to the defendant at defendant's
last known address. If plaintiff does not know and cannot ascer-
tain, upon diligent inquiry, the present or last known address

of the defendant, mailing a copy of the summons and complaint is
not required.

D.(5)(e) Unknown heirs or persons. If service cannot be

made by another method described in this section because defen-
dants are unknown heirs or persons as described in sections I.
and J. of Rule 20, the action shall proceed against the unknown
heirs or persons in the same manner as against named deféndants
served by publication and with like effect, and any such
unknown heirs or persons who have or claim any right, estate,

Tien, or interest in the property in controversy at the time of
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the commencement of the action, and served by publication, shall
be bound and concluded by the judgment in the action, if the
same is in favor of the plaintiff, as effectively as if the
action was brought against such defendants by name.

D.(5)(f) Defending after judgment. A defendant against

whom publication is ordered or such defendant's representatives
may, upon good cause shown and upon such terms as may be proper,
be allowed to defend after judgment and within one year after
entry of judgment. If the defense is successful, and the judg-
ment or any part thereof has been collected or otherwise enforced,
restitution may be ordered by the court, but the title to prop-
erty sold upon execution issued on such judgment, to a purchaser
in good faith, shall not be affected thereby.

D.(5)(g) Completion of service. Service shall be

complete at the date of the last publication.

E. By whom served; compensation. A summons may be served

by any competent person 18 years of age or older who is a resi-
dent of the state where service is made or of this state and is

not a party to the action nor an officer, director, or emp]oyee

of, nor attorney for, any party, corporate or otherwise. Compensa-
tion to a sheriff or a sheriff's deputy in this state who serves

a summons shall be prescribed by statute or rule. If any other
person serves the summons, a reasonable fee may be paid for
service. This compensation shall be part of disbursements and

shall be recovered as provided in ORS 20.020.
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F. Return; proof of service.

F.{(1) Return of summons. The summons shall be promptly

returned to the clerk with whom the complaint is filed with proof
of service or mailing, or that defendant cannot be found. The
summons may be returned by mail.

F.(2) Proof of service. Proof of service of summons or

mailing may be made as follows:

F.(2)(a) Service other than publication. Service other

than publication shall be proved by:
F.(2)(a)(i) Affidavit of service. The affidavit of the

server indicating: the time, place, and manner of service;

that the server is a competent person 18 years of age or older
and a resident of the state of service or this state and is not

a party to nor an officer, director, or employee of, nor attorney
for any party, corporate or otherwise; and that the server knew
that the person, firm, or corporation served is the identical one
named in the action. If the defendant is not personally served,
the server shall state in the affidavit when, where, and with
whom a copy of the summons and complaint was left or describe in
detail the manner and circumstances of service. If the summons
and complaint were mailed, the affidavit shall state the circum-
stances of mailing and the return receipt shall be attached.

F.(2)(a)(ii) Certificate of service. If the copy of the

summons is served by the sheriff, or a sheriff's deputy, proof

may be made by the sheriff's or deputy's certificate of service
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indicating the time, place, and manner of service, and if
defendant is not personally served, when, where, and with whom
the copy of the summons and complaint was left or describing
in detail the manner and circumstances of service. If the
summons and complaint were mailed, the certificate shall state
the circumstances of mailing and the return receipt shall be
attached.

F.(2)(a)(iii) Form. An affidavit or certificate con-
taining proof of service may be made upon the summons or as a
separate document attached to the summons.

F.(2)(b) Publication. Service by publication shall be

proved by an affidavit in substantially the following form:

Affidavit of Publication

State of Oregon )
i Ss.
County of )
I, , being first duly
sworn, depose and say that I-am the (here

set forth the title or job description of the person making

the affidavit), of the

a newspaper of general circulation, as defined by ORS 193.010

and 193.020; published at in the

aforesaid county and state; that I know from my personal know-

ledge that the , a printed

copy of which is hereto annexed, was published in the entire

issue of said newspaper four times in the following issues:
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(here set forth dates of issues in which the same was published).
Subscribed and sworn to before me this ___ day of s

19

Notary Public for Oregon

My commission expires
day of > 19

F.(2)(c) Making and certifying affidavit. The affidavit

of service may be made and certified before a notary public, or
other official authorized to administer oaths and acting as such
by authority of the United States, or any state or territory of
the United States, or the District of Columbia, and the official
seal, 1if any, of such person shall be affixed to the affidavit.
The signature of such notary or other official, when so attested
by the affixing of the official seal, if any, of such person,
shall be prima facie evidence of authority to make and certify
such affidavit.

F.(3) Written admission. In any case proof may be made

by written admission of the defendant.

F.(4) Failure to make proof; validity of service. If

summons has been properly served, failure to make or file a
proper proof of service shall not affect the validity of the
service.

G. Disregard of error; actual notice. Failure to comply

with provisions of this rule relating to the form of summons,
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issuance of summons, and the person who may serve summons shall
not affect the validity of service of summons or the existence
of jurisdiction over the person, if the court determines that
the defendant received actual notice of the substance and
pendency of the action. The court may allow amendment to a sum-
mons, or affidavit or certificate of service of summons, and
shall disregard any error in the content of or service of summons
that does not materially prejudice the substantive rights of the
party against whom summons was issued.

H. Telegraphic transmission. A summons and complaint

may be transmitted by telegraph as provided in Rule 8 D.

COMMENT

For process, see ORCP 8. For service of subpoenas, see
ORCP 55.

This rule brings all general provisions for service of
summons together in one place. The basic standards of adequacy
of service of summons is set forth in the first sentence of
ORCP 7 D.(1). Succeeding portions of the rule provide ways
in which service may be made and how these ways may be used for
particular defendants, including conditional preferences. The
particular methods, however, are methods which may be used.

The rule does not require them to be used. Compliance with the
specific methods of service is presumed to be service reason-
ably calculated, under all the circumstances, to apprise the
defendant of the pendency of the action and to afford a reason-
able opportunity to appear and defend. Other methods of service
might accomplish the same thing. Subsection 4 F.(4) and sec-
tion 4 G. also make clear that any technical defects in the
return, form of summons, issuance of summons, and persons
serving do not invalidate service if the defendant received
actual notice of the existence and pendency of the action.
Note, however, that summons must be served and returned; mere
knowledge of the pendency and nature of the action will not
require the defendant to appear and defend.
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The defined methods of service apply both to in state
and out of state service. The grounds for personal jurisdic-
tion are covered in ORCP 4. They include service within the
state and domicile within the state and, to that extent, location
of service is related to personal jurisdiction; beyond that,
there is no reason to limit methods of service by territorial
boundaries.

The rule does not describe any service of process on
state agents who are fictionally appointed as agents for
service of process upon out of state defendants. Modern juris-
dictional theory does not require service within the boundaries
of the state, and requiring service on the Corporation Commission-
er or other state official is a useless act which is burdensome
and expensive for the officials and litigants. To the extent
that such service has been left temporarily in separate ORS
sections, it is incorporated by the second sentence of subsec-
tion D.(1).

Section B. is based upon ORS 15.020 but makes clear what
"issued" means.

Subsections C.(1) and (3) are based upon ORS 15.040 and
15.220. Subsection C.(2) changes the disparate time for res-
ponse to services in the state, in another state, outside the
United States, and by publication, previously contained in
ORS 15.040, 15.110, and 15.140, to a uniform 30-day period.
Note, if the court orders a special method of service under
paragraph D.(5)(a), it can set the time for response. The
notices to defendant in subsection C.(3) have been changed
slightly.

Again, the basic test of adequate service is set forth
in the first sentence of subsection D.(1). A type of service,
called office service, has been added in D.(2) and a specific
description of service by mail has been added. The only speci-
fic service by mail described in the rule 1is in D.(3)(b)(ii).

The specific methods of service described in subsection
D.(3) for particular defendants are modified forms of the
methods of service described in ORS 15.080. The most signif-
icant change is in paragraph D.(3)(b), which provides that the
preferred method of service is personal service or office
service upon a responsible officer, director, or agent in the
county where the action is filed; if this cannot be accomplished,
four alternatives are available to the plaintiff: personal

- 32 -



service or office service upon such persons wherever they may
be found within or without the state; substituted service at
the dwelling house or usual place of abode of such persons,
whether Tlocated within or without the state; mailing to such
persons; or service upon any agent who may be found in the
county where the action was filed. Since the basic standard
remains adequacy of notice, the agent so served must be one
Tikely to notify responsible persons in the corporation of

the pendency of the action. This paragraph applies to associ-
ations and Timited partnerships which may be sued under a
common name; service in the case of partnerships and associa-
tions not suable under a common name is service on the named
individual defendants and is covered by paragraph D.(3)(a).
The effect of service on less than all partnership or associa-
tion members in terms of judgments and enforcement of judgments
is left to ORS 15.100 and other rules dealing with that sub-
ject. ORS 15.085 and 15.090 were eliminated.

Subsection D.(4) was adapted from Federal Rule 4(i).

The publication provisions of section D.(5) differ from
ORS 15.120 to-15.130 in the circumstances when publication is
available. Under the existing statutes, publication is avail-
able only in certain classes of cases depending upon the nature
of the case or location and availability of a defendant for
service within the state. This rule makes publication avail-
able only as a last resort, when service can be accomplished by
no other reasonable method but makes such pubTication available
for any case. Once publication is available, the procedure fol-
lowed is similar to that of the present statutes. If a defendant
has a mailing address and cannot otherwise be served, section
D.(5)(a) allows a judge to order mailing instead of publication.
Under other circumstances the court may order service by other
methods. This might be required in the case of an indigent peti-
tioner in a dissolution suit. See Boddie v. Connecticut, 401
U.S. 371, 382 (1971). In any case, a plaintiff seeking to use
some method of service not specified in section D. might wish
to seek court approval in advance, rather than serve without an
indication that the service method complied with the standard of
subsection D.(1).

Subsection E. is based upon ORS 15.060 but eliminates a
specific description of the sheriff. The sheriff, as a person
over 18, can, of course, serve unless the sheriff is a party.
Employees of attorneys may serve summonses.

Section 7 F. is based upon ORS 15.060, 15.110, and 15.160.
Subsection F.(4) would avoid invalidation of good service of
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summons because of some technical defect in the return. A
return and proof of service are still required by subsections
F.(1) and (2). '

Subsection G. prevents invalidation of service because

of technical defects and would allow amendment of summons or
return.
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